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Associates, Ltd., is only to be used as a general guide for Estate Planning. In no way should this 
information be considered to be a substitute for the advice of an Attorney. Please use this 
information as a research tool only. If you have further questions, or would like to draft your Estate 
Plan, contact the Estate Planning Attorneys at A. Traub & Associates to discuss your specific 
needs. 
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ESTATE PLANNING QUIZ 
 

You may wonder if you have an “estate.” In fact, nearly everyone does. Your estate is 
comprised of everything you own, your car, home, other real estate, checking and savings 
accounts, investments, life insurance, furniture, personal possessions, business interests, etc.  No 
matter how large or how modest, planning your estate can protect your family. It can give you 
peace of mind that all your hard life’s work benefits your family, and ends up how you want it to, 
without your loved ones trying to figure out what you would have wanted. 
 

What if you don’t have a Will or an Estate Plan in place?  Well, Illinois has a plan for you, 
but you probably won’t like it, or the expense that your family will incur going through probate. 
 

If you are reading this, you are concerned about something after your end of days. Or, 
maybe you are wondering if you need a Will or additional estate planning documents. Take our 
quiz below to help determine what you may need to have completed. 
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Y/N 
 

DO YOU HAVE A WILL OR A TRUST? See pg. 5 - 8 
 
HAVE YOU PROTECTED YOUR HOME OR OTHER REAL ESTATE FROM LEGAL PROCEEDINGS? See pg. 6-7 
 
DO YOU HAVE A PLAN FOR THE POSSIBILITY OF TERMINAL ILLNESS? See pg. 11 
 
HAVE YOU CHOSEN SOMEONE TO MAKE HEALTHCARE DECISIONS FOR YOU? See pg. 9 
 
HAVE YOU CHOSEN SOMEONE TO ASSIST IN YOUR FINANCIAL MATTERS, IF NEEDED? See pg. 10 
 
HAVE YOUR ESTATE PLAN DOCUMENTS BEEN REVIEWED IN THE LAST 5 YEARS FOR UPDATES, LIFE 
CHANGES, AND NEW LAWS? 
 
ARE ALL THE BENEFICIARIES OF YOUR ESTATE OVER THE AGE OF 21? See pg. 7 
   
ARE ANY OF THE BENEFICIARIES OF YOUR ESTATE DISABLED? See pg. 98 
 
DO YOU WANT TO AVOID YOUR ESTATE GOING THROUGH PROBATE COURT AFTER YOUR DEATH? See pg. 6 
 
HAVE YOU DONE ANY TYPE OF PLANNING FOR YOUR LONG-TERM HEALTH CARE? See pg. 17-18 
 
ARE YOUR CHILDREN OF YOUR MARRIAGE, OR ARE YOU A BLENDED FAMILY? See pg. 12 
 
DO YOU WANT ALL OF YOUR CHILDREN TO INHERIT EQUALLY? See pg. 12 
 
DO YOU HAVE A PREMARITAL AGREEMENT? See pg. 12 

If you answered NO to more than one of the above questions, read further as you may want to 
have a qualified Estate Attorney discuss your Estate Planning needs. 
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DIY VS. HIRING AN ESTATE ATTORNEY 
 
 

TO DIY OR NOT TO DIY 
 

There are many sites online that offer “do it yourself” Wills and other estate planning 
templates that you can draft yourself. In very rare cases, these may actually work okay for your 
situation. The nagging question will always be if you did everything correctly to make that Will valid.  

 
There are many advantages to meeting with an attorney to draft your Will and other estate 

planning documents. An attorney can walk you through everything you should think about so 
nothing is missed. Among the numerous benefits of having an attorney, they will make sure your 
estate planning documents are properly witnessed, and/or validly notarized. Your attorney’s office 
can also serve as a secure home for all of your documents when needed. The most important 
benefit of hiring an attorney would be the personal touch they can provide. Attorneys can get to 
know your specific personal concerns, and provide guidance in difficult situations. If you have a 
blended family, or are attempting anything out of the ordinary, an attorney is a must.  

 
If you rely on online templates, they may not even be consistent with Illinois law. The 

persons affected will most likely be your children, or closest loved ones. In most cases, the 
templates do not cost significantly less than meeting with an Attorney for the peace of mind you 
deserve. 

 
You may also wonder if you have prepared all the necessary documents to fully protect 

yourself and your family. 
 
At A. Traub & Associates we value your personal issues and concerns. We draft the 

documents you need to address your specific needs. We will discuss your goals, and the personal 
needs of your family that you want to protect. Do not wait until it’s too late to make sure you have 
everything in place to minimize the stress and expense your family doesn’t need added to the grief 
of a significant loss.  
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WILLS 
 

A Last Will and Testament is one of the most important legal documents a person can 
create during his or her lifetime.  If a person dies without a Will they are said to have died 
“intestate” and state laws will determine how and to whom the person’s assets will be distributed. 

 
If a person dies without a Will, the beneficiaries (the people who are inheriting) can not 

dispute the court’s distribution of the decedent’s estate under the intestacy laws. Even if that 
person expressed different wishes verbally during their lifetime, the statutes control the 
distribution.  With a valid Will, a person can legally determine how their property will be 
distributed… and to whom. 
 

A Will must meet the legal requirements set forth by the state in order for it to be valid.  Most 
states will also accept a Will that was executed in another state if the document is a valid Will 
under that state’s law.  The general requirements for a valid Will are usually as follows:  (a) the 
document must be written (meaning typed or printed), (b) signed by the person making the Will 
(usually called the “testator”), and (c) signed by two witnesses who were present to witness the 
execution of the document by the maker and who also witnessed each other sign the document. 

In Illinois, the laws regarding the valid execution and witnessing of a Will are set forth in the 
Illinois Compiled Statutes, Chapter 755 Estates; Part 5 Probate Act of 1975; Article 4 Wills, 
Sections 4-1-4-6; and Article 6 Probate of Wills and Issuance of Letters of Office, Section 6-4. 

In Illinois, any emancipated minor or any person age eighteen (18) or more who is of sound 
mind and memory may make a Will. (See: Section 755 ILCS 5/4-1)  “Sound mind and memory” 
generally means someone who has not been deemed incompetent in a prior legal proceeding. 

A Will must be in writing, signed by the testator and by two witnesses.  If the testator cannot 
physically sign his name he may direct another party to do so.  This party may not be one of the 
witnesses.  Each witness must sign the Will in the testator’s presence. (See: Section 755 ILCS 5/4-3) 

In Illinois, any person who is “credible” may witness a Will.  (See Section 755 ILCS 5/4-3). 

 Generally, it is recommended that the witnesses to the Will be “disinterested”, which means 
that they are not beneficiaries of the Will.  In Illinois, the signing of a Will by an interested witness 
does not invalidate the Will, but the gift to the witness is void unless there are at least two 
disinterested witnesses to the Will.  If an interested witness would be a beneficiary if the testator 
died intestate the witness will be entitled to receive the gift up to the value they would have 
received had the Will not been established. (See: Section 755 ILCS 5/4-6). This intricacy could 
invalidate your intentions. 

If a Will’s authenticity is unchallenged it may be probated in a simplified procedure if it has 
been self-proven.  Witnesses to a self-proven Will are not required to testify in court because the 
court automatically accepts a self-proven Will as authentic.  To self-prove a Will the witnesses 
must sign an attestation clause in the Will or swear in an affidavit before a notary to the authenticity 
of the Will. The affidavit should be part of the Will or attached to it.  (See: Section 755 ILCS 5/6-4) 

However, many people have their family member be a witness. The above specifics of 
Illinois law make it quite important to consult with an attorney to ensure the processes are followed 
correctly to avoid your Will being invalidated or contested. 

http://www.lawinfo.com/wills
http://www.lawinfo.com/wills
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LIVING TRUSTS 
 

Creating a Living Trust in Illinois can be a valuable estate planning tool giving you control 
over your assets, avoidance of probate, and a useful estate planning tool.  A revocable Living 
Trust in Illinois may be right for you. 
 

An Illinois Living Trust is created during the grantor’s life. The grantor is the person creating 
and signing the Trust. Assets are transferred into the ownership of the Trust and usually the goal is 
to transfer as many assets as possible (special accounts like IRAs, 401(k)s, and Keoughs do not 
qualify). A Trustee is chosen to manage the assets with the direction that they are to be used for 
the benefit of the grantor in his lifetime. It is common for a grantor to name himself as Trustee, with 
a successor Trustee in place who then distributes the assets to the beneficiaries named in the 
Trust after the death of the grantor. Revocable Trusts can be changed by the grantor at any time 
and can even be eliminated entirely during the grantor’s lifetime. After death, the terms become 
permanent. This is in contrast to an irrevocable Living Trust, which cannot be altered once signed. 

 
An Illinois Living Trust allows assets to be passed outside of a probate proceeding. Because 

Illinois does not employ the Uniform Probate Code, its procedures are not streamlined. Probate 
can take many months (and in fact an estate generally must remain open a minimum of six 
months) and incur the expenses of an executor and attorney. Illinois offers a simplified probate 
proceeding for estates less than $100,000 and in those instances probate may be less costly. 
Therefore, meeting with an attorney can help you determine what is best for you. 

Do I Need a Living Trust in Illinois? 
 

A revocable Living Trust in Illinois provides a variety of benefits that can’t be obtained from a 
Will alone. Trusts are private documents and are not public record or reviewed by any court. No 
one will know who your beneficiaries are, what your assets are, and what the terms of your Trust 
are. This confidentiality is very appealing to many people.  

A revocable Living Trust also protects you should you become mentally incapacitated during 
your lifetime. All of your assets are already controlled, owned, and managed by the Trust.  This is 
why it is important to name a successor Trustee for your Living Trust.  This person would then be 
able to manage your finances for your benefit, during your lifetime. Therefore a Living Trust, in 
addition to avoiding probate upon your passing, has the added benefit of making a guardianship 
proceeding unlikely during your life. 

A Trust offers complete control over assets in life and in death. During your lifetime, your 
assets transferred into the Trust are technically owned by the Trust but you continue to use them 
as you normally would. The Living Trust does not inhibit your use, transfer, or the sale of your 
assets.  You can add assets to the Trust at any time after the Living Trust is created.   

After your death, assets are distributed according to the terms of the Trust which you 
predetermine. A Trust can also set certain dates or events for disbursement, providing financial 
protection for your family for many years. 
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Living Trusts generally are not vehicles to avoid estate taxes. A revocable Living Trust is 
also not a vehicle to avoid or reduce Medicaid spend down. These issues require more extensive 
planning with an attorney. 

How to Create a Living Trust in Illinois 
 
To create a Living Trust in Illinois, the Trust document is created and then it is signed in 

front of a notary public. To fund the Trust, assets must be correctly transferred to the ownership of 
the Trust.  To transfer your home or real estate into the Trust you need an attorney to prepare the 
proper deed.  See page 18, Deeds Into Trusts and Quit Claim Deeds. 

 
Living Trusts are a popular estate planning option. The flexibility, control, and privacy they 

offer may be right for you. 

 Meeting with an attorney at A. Traub & Associates will help you determine if a Living Trust is 
right for you, help you create and execute a valid Trust, discuss ages or life events that should 
occur for your beneficiaries to inherit, and discuss with you what assets you own that should be 
transferred into the Trust. 
 

 
 
 
 
 
 
 
 

TESTAMENTARY TRUSTS FOR CHILDREN 
  
 Testamentary Trusts are different than Living Trusts and have different benefits. 
Testamentary Trusts are Trusts that are included within your Will. The terms and provisions of the 
Trust do not take effect until after death. 
 
 The most common reason to have a Testamentary Trust prepared is to provide for minor 
children.  Trusts for minors are usually set up by parents or relatives who want to leave property to 
a child, but want to ensure that a Trusted adult manages the property or assets until the child 
reached an age to be financially responsible for his or her own property.   
 

A “minor’s Trust” is a Trust that leaves property to a young person, but in the care of a 
Trustee, until the young person reaches designated ages, or incurs a certain life event, like 
graduation from college, marriage, or purchasing a first home. This type of Trust is often created 
through a Will and called a “Testamentary Trust” because it takes effect on the death of the Will 
maker.   

 
Setting up the Trust is largely a matter of making long-term decisions. When you’re 

establishing one for children, the implications of those decisions may reach even further into the 
future. The advantage to this is that your wealth can hopefully grow and compound by the time it 
reaches their hands. A disadvantage is that you might have to predict and accommodate the adults 
they will eventually become.  
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In the document, you leave the property to the young person, but you also include a 
provision that says if that person is still a minor when you die, that you leave the property to a 
Trustee who must care for the property until the child reaches an age or life event that you 
specifically state. 

The end-date for the Trust can be any age you want, however it is not wise to have child’s 
Trusts last too long. Age 18 is a minimum, because children younger than age 18 can’t legally 
control their own property. A maximum is probably early- to mid-30’s. By then, a person may be as 
mature as they are going to get. If you want to create a permanent or indefinite Trust for a 
beneficiary of your Will or Living Trust, this is a red flag that you don’t want the beneficiary to ever 
have the property outright.  For this purpose you might consider making a special needs Trust.  An 
attorney should assist you with this.  See page 19, Special Needs Trusts Basics. 

When the maker of the Will or Trust dies, the minor’s Trust is created according to the terms 
of the document. The Trustee receives the property and manages it for the benefit of the minor.  
The Trustee can pay expenses for the child for health, welfare, comfort, medical needs and 
education.   When the child reaches the age or life event stated by the Trust, the Trustee will 
transfer the property from the minor’s Trust to the beneficiary outright—including any income the 
Trust has produced. 

When choosing a Trustee, it is important to choose an individual who is of an age that will 
be available to manage the Trust until the child has reached the required age.  It is also important 
to choose someone who you Trust to look out for the child and who has the ability to properly 
manage finances.   

http://www.nolo.com/legal-encyclopedia/special-needs-trusts-30315.html
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POWERS OF ATTORNEY-HEALTH CARE 

No one can predict when a serious illness or accident might occur. When it does, you may 
need someone else to speak or make health care decisions for you. If you plan now, you can 
increase the chances that the medical treatment you get will be the treatment you want. 

 
Powers of Attorney designate who will handle your healthcare if you are disabled or unable 

to act. In Illinois, you can choose someone to be your “health care agent”. Your agent is the person 
you Trust to make health care decisions for you if you are unable or do not want to make them 
yourself. These decisions should be based on your personal values and wishes. If the person who 
is your first choice is unable to carry out this role, then the second agent you chose or designate 
will make the decisions.  
 

A Durable Power of Attorney will continue during incapacity and terminates upon your 
death.  If properly completed, Durable Powers of Attorney should protect your family members 
from having to initiate a legal proceeding to obtain a legal guardianship over you from a Court if 
you become incapacitated.  
 

The selection of your agent should be considered carefully, as your agent will have the 
ultimate decision making authority once this document goes into effect. The law does allow your 
agent to make decisions to direct or refuse health care interventions or withdraw treatment. It is 
important to talk with your agent and your family about such things as: 
 

a. How important is it to you to avoid pain and suffering? 
b. If you had to choose, is it more important to you to live as long as possible, or to 

avoid prolonged suffering or disability? 
c. Do you have religious, spiritual, or cultural beliefs that you want your agent and 

others to consider? 
d. Do you have an advanced directive, such as a Living Will?  

 
You can give your agent certain powers to make healthcare or end of life decisions.  Some 

of the decisions your agent could make are to: 
 

a. talk with physicians and other health care providers about your condition. 
b. see medical records and approve who else can see them. 
c. give permission for medical tests, medicines, surgery, or other treatments. 
d. choose where you receive care and which physicians and others provide it. 
e. decide to accept, withdraw, or decline treatments designed to keep you alive if you 

are near death or not likely to recover.  
f. decide what to do with your remains after you have died, if you have not already 

made plans. 
g. talk with your other loved ones to help come to a decision (but your designated  

agent will have the final say over your other loved ones). 
 

A Power of Attorney is statutory and must be prepared and witnessed in a specific manner 
to be considered valid. If it is determined not valid, see Page 17-18, Pitfalls.  
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POWERS OF ATTORNEY-PROPERTY 
 
Who makes financial decisions for me under an Illinois financial Power of Attorney? 

In Illinois, the person you name to make decisions for you is called your agent. Any competent 
adult can serve as your agent; the person most definitely doesn't have to be a lawyer. Honesty, 
common sense, and dependability should be the most important factors in your decision. It's also 
wise to choose someone who lives nearby—this will make it easier to take care of practical tasks. 

When does my financial Power of Attorney take effect? 
In Illinois, you can draft your financial Power of Attorney so that it takes effect as soon as 

you sign it. You must specify that you want it to be "durable." If you don't, it will automatically end if 
you become incapacitated. 

If you don't want to make an immediately effective document, you can state that your Power 

of Attorney will not go into effect unless a doctor certifies that you have become incapacitated. This 

is called a "springing" durable Power of Attorney. 

When does my financial Power of Attorney end? 

Unless you specifically limit the period of time that this Power of Attorney will be in effect, your 

agent may exercise the powers given to him or her throughout your lifetime, both before and/or 

after you become incapacitated. A court, however, can take away the powers of your agent if it 

finds that the agent is not acting properly.  A durable Power of Attorney automatically ends at your 

death. It also ends if: 

• You revoke it. As long as you are mentally competent, you can revoke your document at 

any time. 

• You get a divorce. In Illinois, your durable Power of Attorney is automatically terminated if 

your spouse is your agent and you get a divorce. As a practical matter, it is always wise to 

make a new Power of Attorney as soon as you file for divorce. 

• A court invalidates your document. It's rare, but a court may declare your document 

invalid if it concludes that you were not mentally competent when you signed it, or that you 

were the victim of fraud or undue influence. 

• No agent is available. To avoid this problem you can name an alternate agent in your 

document. 
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LIVING WILLS 
 

Why do you need a Living Will and durable Power of Attorney for health care in Illinois? 
If you become unable to direct your own medical care because of illness, an accident, or advanced 
age, the right legal documents are your lifeline. When you don't write down your wishes about the 
kinds of medical treatment you want and name someone you trust to oversee your care, these 
important matters can be placed in the hands of estranged family members, doctors, or sometimes 
even judges, who may know very little about what you would prefer. 

What are health care forms called in Illinois? 
There are two basic kinds of health care documents that everyone should make. First, you'll 

need a document naming a Trusted person to direct your health care if you are unable to do so 
yourself. In Illinois, this form is called a Power of Attorney for health care, See Page 9. 

Second, you can create a document setting out the types of medical treatment you would or 
would not like to receive in certain situations, including deciding if they want death-delaying 
measures withheld in the event of an incurable disease or terminal illness. This document is 
commonly known as a Living Will. In Illinois, there is a similar form that is called a declaration.  

Who makes health care decisions for me in Illinois? 
In Illinois, the person you name to make decisions for you is called your agent. Most people 

name a spouse, partner, relative, or close friend as their agent. Under Illinois law, your agent may 
not be your health care provider, or your attending physician. 

What else do I need to know about choosing an agent in Illinois? 
When choosing your agent, the most crucial criteria are Trustworthiness and dependability. 

You might also want to choose someone you think will be good at asserting your health care 
wishes if others argue against them -- that is, someone who is persistent or calm under pressure.  
While you need not name someone who lives in Illinois, the person you name should at least be 
willing and able to travel to your bedside if necessary. 
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PROTECTING PROPERTY FOR YOUR CHILDREN 
 

There are different concerns in your estate plan for your children. Here we present some of 

the possible issues that you may face.  To discuss all possible allowances for children please 

contact us so we can more fully discuss your particular situation. 

The first concern is if you have minor children.  You should name at least one person in your 

Will who you want to be the personal guardian of your minor children if something happens to you. 

This is the person that you would want to take care of your children. You should also name an 

adult to manage any money and property your minor children may inherit from you, this is a 

Trustee. This can be the same person as the personal guardian you name in your Will, but it does 

not have to be. Generally speaking, it is easiest if both of these people live in the same state as 

you, unless you do not mind the potential of your minor children moving out of state after your 

passing. The person you name to manage any money or property you leave to your children will 

have the responsibility to make sure that the money that is left to your children is being used to pay 

for their needs, such as health maintenance, welfare, medical and education.  

The second concern is how to protect if you or your spouse has children from a prior 

marriage or relationship.  Protecting step-children is important.  If you or your spouse passes 

without a Will (intestate) then half of your estate will go to your spouse and half will go to your 

descendants (children).    However, this does not include stepchildren.  Therefore, if you desire for 

this to occur you need to specifically plan for it.  Additionally, this statutory division of property will 

occur, even if you have minor children from a previous relationship and/or no children with your 

new spouse.  This may not be what you want to occur. There is also a statutory allowable award to 

the current spouse and a minor or dependent child.  However, many individuals in new marriages 

would like to provide differently than what the statute allows.  Therefore, it is important to set up a 

Will, or Testamentary Trust to ensure that your biological children, adopted children, and 

stepchildren are treated the way that you specifically decide, rather than the default the law would 

require. 

The third concern is at what life events or ages you want your children to be responsible for 

their own inheritance and property, rather than them receiving outright what you leave them. You 

are able to specifically designate specific points in your children’s adulthood that you would like 

any money or property to be used for their benefit and managed by the Trustee or to distribute to 

them outright.  If this is the case, please see Page 8 regarding Testamentary Trusts for Children. 

Another concern is if you have a disabled minor child or adult child.  If so, please See Page 

19, as you may need to meet with an attorney to discuss a Special Needs Trust. 
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FILLING OUT BENEFICIARY FORMS 

Once you have a Will and Trust prepared you still need to think about your beneficiary forms 
for such things as your investment accounts, retirement accounts, employer plans, and life 
insurance.  You can name a beneficiary on certain accounts such as retirement accounts, 
employer plans and life insurance.  Naming a beneficiary for such accounts makes the account 
automatically "payable on death" to your beneficiary and allows the funds to skip the probate or 
court process at the time of your death.   Doing so is very helpful in making the funds available 
sooner so that your surviving loved ones can access the funds to pay for your expenses, your 
home, or your final arrangements, without necessarily needing to tap into their own funds. 

Likewise, in almost all states, you can register your stocks, bonds, or brokerage accounts to 
transfer to your beneficiary upon your death. On some investment accounts or stock accounts you 
can request that the account be a POD or TOD account, this means “payable on death” or “time of 
death.”  Listing such accounts in this way will ensure they are payable to the person or persons 
named upon your death. 

If you fail to designate a beneficiary on any account that allows for beneficiaries, that 
account will usually default to your estate.  This may mean that a probate estate needs to be 
opened with the court in order for these accounts to be transferred to your spouse or children.  
This can be a lengthy, expensive, and cumbersome process.  Designating a beneficiary on these 
type of accounts makes it very simple for your beneficiary to receive the asset outright, without the 
additional steps required when there is probate. It may also sometimes (but not always) protect 
assets from being vulnerable to creditors for your debts, if you have debts at the time of your 
passing. 

Additionally, you want to consider whether you want your children listed as beneficiaries or 
contingent beneficiaries after your spouse.  If you have concerns about them getting the money 
outright while they are young, and would prefer someone to manage it for them, then you may 
want to list the Living Trust or Testamentary Trust you establish as the beneficiary or contingent 
beneficiary of your accounts. 

All of these concerns are good things to discuss with your attorney at the time of discussing 
the setting up of your estate plan, so that your accounts can be designated in the most efficient 
and practical way for the benefit of your surviving spouse or your children. 
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UNDERSTANDING ESTATE TAXES 
 
 Most estates -- more than 99.7% -- won't owe federal estate taxes. Estate tax is a tax that is 
applied after the death of the decedent.  In most cases, this tax is in addition to any taxes (income 
or capital gains tax) that were already deducted from certain assets.   

 
For deaths in 2016, the federal government will impose estate tax at your death only if your 

taxable estate is worth more than $5.45 million. Illinois has its own estate tax, which applies only to 
estates with a value of more than $4 million. The Illinois tax is separate from the federal estate tax.  
This exemption amount can rise each year to adjust for inflation.  

 
The exemption amount applies as to all assets of the decedent individually.  Also, married 

couples can transfer up to twice the exempt amount tax-free, if special planning is in place.  By this 
planning all assets left to a spouse (as long as the spouse is a U.S. citizen), or to a tax-exempt 
charity, are exempt from the tax.  

 
Only assets that exceed the exemption amount are estate taxed. However, the estate tax is 

a very steep tax, sometimes rising upwards to 50%. 
 
In an estate where the assets exceed the exemption, there are special Trusts that can be 

prepared to help limit federal or Illinois estate taxes upon the Trustor’s death. It is possible to 
reduce and avoid estate tax using a marital Trust (also called a QTIP or AB Trust) that passes 
assets from one spouse to the survivor spouse without tax.  There are also Irrevocable Life 
Insurance Trust that can assist in this type of advanced planning. 

 
It is important to meet with a professional to gain advice as to whether your estate may be 

subject to estate tax.  If you believe your estate may exceed the exemption amount for estate tax 
purpose then an attorney is a must to plan appropriately. 
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MAKING FINAL ARRANGEMENTS 
 
It is very important to your family and surviving loved ones that you make your final wishes 

known.  These wishes can be simple or more complex, or they may be cultural or religious-based 
decisions.  For instance, you may want to let your family know that you prefer burial or cremation, 
or some other special directive, such as where you would like your ashes placed.  If you served in 
the Unites States Military there are certain ceremonies or observances or announcements that the 
military branch may provide for your last services. Also, if you want a funeral, or any particular 
religious ceremony observed, or a “Celebration of Life,” these are important issues to discuss with 
your estate planning attorney so that the information can best get to the special ones who will be 
making these wishes happen.    

 
Some individuals may have a family burial plot, or may want to consider pre-purchasing a 

burial plot so that particular family members may remain together, or to limit the confusion, stress, 
and financial burden on loved ones.  There are services and persons that can assist with these 
decisions.    

 
Another issue you may want to consider is organ or body donation and disposition of your 

body.  There are also services that can assist with, or are willing to take donations for transplant 
purposes or for scientific research purposes.  If you do not designate these wishes in some 
manner, this decision will be left up to your surviving loved ones, who may not know or follow your 
wishes. 

 Making all of these decisions or designations is very helpful to your family and surviving 
loved ones in making final arrangements, while having the confidence that they are following your 
wishes.   
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DOCUMENT STORAGE 
 

Some people believe that once their estate plan documents are signed they are “officially” 
filed.  This is not true in Illinois.  Your document originals are not filed with any clerk.  In fact, only 
your Will is filed, and that is not until after your passing.   

 
This leads many to believe that they should obtain a safe deposit box for their original estate 

planning documents.  In the past, this was what most people did.  However, most people do not 
realize that, while possible, gaining access to a safe deposit box is very difficult for your family 
members if they do not have the key. Typically, they will have to hire an attorney to prepare a Safe 
Deposit Box Affidavit, which could take several days to accomplish.  All the while, the decedent’s 
wishes may not be carried out, especially in the terms of last arrangements.   

 
Consequently, if your family is unable to locate your original estate documents, there may 

also be additional steps required at court, to prove that you did not intentionally revoke the 
originals. This is added time and expense that can be easily avoided. 

 
  Your completed Estate Plan documents should be safely stored for your loved ones to 

retrieve easily upon your death. As to your Powers of Attorney, it may be beneficial for you to give 
a set to the person you named as your agent to make decisions for you.  That way if something 
unplanned were to occur your agent can easily step in and begin acting on your behalf and for your 
benefit.   

 
As to your Will and/or Living Trust a set of copies should remain with your important 

documents.  However, as to the originals, a common place to store these documents is at your 
Attorney’s office in a locked fireproof safe. This way you know, no matter what your life 
circumstance, your documents should be safe from loss or possible destruction.   Also, your loved 
ones will have easy access, and your Attorney’s guidance, if needed, upon your death. Make sure 
your family knows who your Estate Planning Attorney is.  

 
 
 

WHAT DO I DO WITH THIS FORM ONCE I COMPLETE IT? 
 
Follow these instructions after you have completed the form: 

 
(i)    Sign the form in front of a witness. See the form for a list of who can and cannot 
        witness it. 
(ii)   Ask the witness to sign it, too. 
(iii)  There is no need to have the form notarized. 
(iv)  Give a copy to your agent and to each of your successor agents. 
(v)   Give another copy to your physician. 
(vi)  Take a copy with you when you go to the hospital. 
(vii)  Show it to your family and friends and others who care for you. 
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PITFALLS OF GUARDIANSHIP 
 

 Legal Guardianship is the court process of having someone appointed to care for and make 
decisions for your person or your estate while you are alive but are incapacity or unable to fully 
make decisions in your best interests.  The process may be lengthy and expensive.  Further, at 
certain advanced ages or incapacities it can seem stressful and demeaning. 
 

Legal Guardianship may sometimes be unavoidable.  However, having a complete Estate 
Plan in place may prevent your family members from having to go to court to obtain guardianship 
over you in the event that you become incapacitated. Easy and inexpensive preparation of 
choosing a healthcare or property agent can have the effect of avoiding these potential issues and 
pitfalls. See Powers of Attorney, Pages 9-10. 

 
WHAT WILL HAPPEN IF I DO NOT CHOOSE A PROPERTY AGENT? 

 
These are some of the disadvantages your family may be faced with if they are required to 

obtain a court-ordered guardianship: 
 

• The Court file is usually a public record. 
While some courts keep these records under seal, or can be requested to do so, if they are 
not, your personal information, like your name, age, and assets, may be in a public court file 
for anyone to search.  If your incapacity is only temporary, this public record could cause 
embarrassment with an employer or others.  Further, in this digital day and age this can 
cause problems with fraud or credit tampering 

 
• A Guardian has an ongoing duty to make reports to the Court 

Depending on whether someone is the guardian of your person or your estate, or both, that 
individual is going to have to make reports to the Court, in most cases on an annual basis, 
of your health, well-being, income, assets, and expenses. Often, this can mean that an 
attorney is required on an ongoing basis to prepare and submit that paperwork to the Court. 
This creates the potential for ongoing and possibly unnecessary expenses to your estate. 
 

• There are still decisions a legal Guardian cannot make without an Order approving 
the decision from the Judge. 
For example, a legal guardian cannot make the decision to place you in a residential facility 
(such as a nursing home), without the approval or ratification of this move by a judge. Your 
guardian also cannot have an estate plan prepared for you, or make changes to an existing 
plan, even if your wishes are known to them, without his/her having a judge’s permission to 
do so. 

 
• When you pass away, your Guardian still has to go to Court. 

Your guardian will still need to go to Court to notify the judge that you’ve passed, as well as 
submit a final accounting of all of your assets and expenses up until the time you’ve passed. 
Sometimes, the Guardianship case will remain open until it can be proven that all of your 
assets have been distributed to your beneficiaries.   

 
WHAT WILL HAPPEN IF I DO NOT CHOOSE A HEALTHCARE AGENT? 
 
If you become unable to make your own health care decisions and have not named an 

agent in writing, your physician or other health care providers will ask a family member, friend, or 
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guardian to make decisions for you. In Illinois, a law directs which of these individuals will be 
consulted. In that law, each of these individuals is called a “surrogate”. 
 

There are reasons why you may want to name an agent rather than rely on a surrogate: 
 

a) The person or people listed by this law may not be who you would want to 
make decisions for you. 

b) Some family members or friends might not be able or willing to make decisions 
as you would want them to. 

c) Family members and friends may disagree with one another about the best 
decisions. 

d) Under some circumstances, a surrogate may not be able to make the same 
kinds of decisions that an agent can make. 

 
 

WHAT IF THERE IS NO ONE AVAILABLE WHOM I TRUST TO BE MY AGENT? 
 
In this situation, it is especially important to talk to your physician and other healthcare 

providers and create written guidance about what you want or do not want, in case you are ever 
critically ill and cannot express your own wishes. You can complete a Living Will. You can also 
write your wishes down and/or discuss them with your physician or other health care provider and 
ask him or her to write it down in your chart. It would also be beneficial to contact an attorney to 
guide you through this process. 

 
  

DEEDS INTO TRUSTS AND QUIT CLAIM DEEDS 
 
 A Quit Claim Deed is a document which conveys property from an individual to another 
individual or entity. People confuse this term and believe the deed is a “quick claim” of the property 
to another individual.  Many people believe that they can simply quit claim their home to 
themselves with their beneficiaries, in order to avoid having to prepare a complete Estate Plan. 
There are several potential disadvantages to this practice, including the fact that there may be tax 
implications to the person whose name is being added to the property.   Further, the original 
owning individual may lose their right to the benefits of tenancy by the entirety, for creditor 
protection, or to a homestead or homeowner’s exemption for real estate tax purposes.  Lastly, it 
may be that you simply do not want your beneficiaries to have interest in your property until after 
your death.  After you have passed, the beneficiaries cannot just have a Quit Claim Deed prepared 
to inherit your real estate.  They would have to go through the potentially lengthy process of 
probate or the costly process of a bond in lieu of probate to transfer the real estate to its new 
owners. 
 

To avoid probate for any real property you may own, it should be transferred into your Living 
Trust.  A Deed into Trust conveys property from ownership by an individual into ownership by a 
person or persons as Trustees of a Trust. This makes the property part of the Trust, and should 
protect that asset from having to be part of a probate estate.  This does not limit the individual who 
owns the property from refinancing, selling, or transferring the property during their lifetime.  It also 
does not affect the right to claim the homestead or homeowner’s exemption for real estate tax 
purposes.  It does, however, make transfer of the property upon the individual’s death much 
simpler.  In the case of deeding a property into a Living Trust a legal deed needs to be prepared, 
and an attorney is necessary to do so to make sure it is prepared and recorded properly.   
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SPECIAL NEEDS TRUSTS BASICS 

 
A Special Needs Trust (SNT) is a Trust designed for disabled beneficiaries with physical or 

mental disabilities.  Typically, these disabilities may cause a lack of capacity for the disabled 
person to manage their own financial affairs.  It is written so the beneficiary can enjoy the use 
of property that is held in the Trust for his or her benefit, while at the same time allowing the 
beneficiary to continue to receive needs-based government benefits.  In addition, it also allows an 
individual, other than the disabled person, to hold and manage property intended for the benefit of 
the beneficiary, if the beneficiary lacks the legal capacity to handle his or her own financial affairs. 
This person’s authority would be that of Trustee, in a fiduciary capacity for the beneficiary/disabled 
person.   
 

You may be faced with the task of providing for, or supporting, a disabled child or relative.  It 
is important to consider a SNT for the circumstance in which you, as the guardian, were no longer 
able to help fund the child’s needs upon adulthood.  A SNT can protect the child’s adult lifetime 
needs while protecting the disabled adult’s right to certain benefits.  Many people make the 
mistake of simply leaving their assets to their disabled loved ones directly, through a Will or Living 
Trust.  The disabled child or relative inheriting a sum of money outright could disqualify the 
disabled person from receiving certain government benefits or assistance. 
 

When a Trustee is chosen, that Trustee has total control over the management of the funds 
for the benefit of the disabled person, and the beneficiary does not have control.  A SNT must be 
prepared so that the Trust funds are managed in a way that provides for "supplemental and extra 
care" beyond that which the government provides.  If prepared properly, government programs, 
such as SSI and Medicaid, will ignore the Trust assets when considering the disabled persons’ 
eligibility.   
 

But even if the family is not interested in, or the disabled person is not receiving government 
assistance, a SNT may still be important.  Because a Trustee is in charge of management of the 
funds, the SNT alleviates the issues that would arise due to possible lack of capacity of the 
disabled person to manage the funds. 
 

In addition, under the Illinois Marriage and Dissolution of Marriage Act, a custodial parent of 
a disabled child may be entitled to support for the child, extending after the age of majority of the 
child from the payor parent.  The law allows for this extended support to manage the needs of a 
disabled child through adulthood.  The proper Petition must be filed with the Court requesting such 
extended support, and the Court will then approve a certain amount based on statutory factors and 
the child’s needs.   
 

A.Traub & Associates can assist in determining if a parent is eligible for extended support 
for the child from the other parent, as well as how to manage this support, by way of a SNT, so that 
eligibility for government benefits is not disrupted. 
 
  

https://en.wikipedia.org/wiki/Disabilities
https://en.wikipedia.org/wiki/Property
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F.A.Q’s 
 
Should I hire an Attorney for my Will? 

 
There are many benefits to hiring an attorney to draft your Will and Estate Planning 

documents. Of the utmost importance is that you can be assured it will be prepared with your 
wishes in mind, and will be witnessed properly to be effective.  Click on this link to read a story 
published by Forbes that explains the important reasons to hire an Attorney to prepare your plan.  
 
What happens if I die without a Will? 

 
If you die without a Will, your estate will pass under the laws of intestacy. In other words, the 

law says who will inherit from you, and your wishes will not be followed, even if your family knew 
who you wanted to inherit from you.  Additionally, on the financial side, if your estate or assets 
need to be probated because they exceed the statutory amount ($100,000 as of 2016), and/or you 
own any real estate, then a surety bond needs to be purchased and an administrator chosen to file 
for probate.  The bond is set at a certain percentage of the estate and can be quite costly.  A bond 
is completely avoidable with a Will.  The administrator may not be the individual you would have 
personally chosen to handle these important financial matters for your beneficiaries.  Therefore, 
meeting with an attorney, to at least have a Will prepared could save you and your beneficiaries 
thousands of dollars and the time and stress to complete the process. 
 
Can I give money to my family/friends before I die? 

 
Of course. It is your money. However, you should think carefully about doing so. First of all, 

there may be gift tax implications, depending on how much money you’re giving out. Secondly, is it 
your intent that the money you are giving is an advance on whatever that person would be 
inheriting in your Will? Or is it in addition to their inheritance. If that is not clear to the person you 
are naming to manage your estate, your family or friends may receive less than you intended at 
the time of your death.  
 
Do my beneficiaries or executor need an attorney for Probate? 
 Most likely, yes.  There are state statutory requirements that need to be followed, certain 
specific county court documents that need to be prepared and filed with the court, certain 
accountings or inventories that need to be prepared and filed, and certain notices that must be 
published or served.  To ensure that the process is being followed properly, and that you are not 
be held personally responsible for mistakes made, it is most beneficial that you speak to an 
attorney to guide you through the process. 
 
I’m the beneficiary of my (parent, sibling, long lost aunt’s) estate. Do I need an attorney? 

 
Maybe. Is there a probate court case that has been filed? Are you inheriting from a Trust? 

Many times, everything goes smoothly and the executor/Trustee/administrator distributes funds as 
soon as the estate has been settled. Sometimes, things do not go as smoothly. You have certain 
rights as a beneficiary, and it is important to be aware of them. There are other considerations as 
well. For example: are you married?  Did you know that in Illinois the legal presumption is that 
anything acquired during the marriage is marital? If you were to get a divorce, how are you going 
to show that your family didn’t intend for any of their money to go to your spouse?  If planned 
properly, inheritance or gifts can be protected from becoming marital property. 
 

http://www.forbes.com/sites/moneycrashers/2011/11/18/5-reasons-to-get-professionsl-help-writing-your-will/#5cec0f3c6e5a
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