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INFORMATION 
 
This item is for information only. 
 
BACKGROUND 
 
RCW 42.30.205 provides that: 

“(1) Every member of the governing body of a public agency must complete 
training on the requirements of this chapter no later than ninety days after the 
date the member either: 

(a) Takes the oath of office, if the member is required to take an oath of 
office to assume his or her duties as a public official; or 
(b) Otherwise assumes his or her duties as a public official. 

(2) In addition to the training required under subsection (1) of this section, 
every member of the governing body of a public agency must complete 
training at intervals of no more than four years as long as the individual is a 
member of the governing body or public agency. 
(3) Training may be completed remotely with technology including but not 
limited to internet-based training.” 

 
In accordance with state law, and in addition to the training provided during 
Regents’ orientations, training in the state law governing ethics in public service 
and in compliance with the Open Public Meetings Act and the Public Records Act 
are provided at the February meeting of the Board’s Governance Committee in 
alternating years. 
 
David Kerwin, Division Chief, UW Division, State Attorney General’s Office, 
UW Division, and Eliza Saunders, Director, Office of Public Records and Open 
Public Meetings, will lead this year’s training session. 
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Admitted to Practice: 2004 (Washington)

Law Degree: American University, Washington College of Law (J.D. 2003)

Undergraduate Degree:  University of Washington (B.A. in Political Science and History, 1997) 

Practice Areas: Higher Education, Health Care

David has been an Assistant Attorney General since 2008, and with the University of 
Washington Division since 2015. In July 2019 David was named Division Chief for the UW 
Division. Before assuming the role of Division Chief, David was a member of the Healthcare 
Team and his primary client was UW Medicine. During his tenure with the UW Division, he 
has also advised Pharmacy, School of Medicine, and Compliance, among other University 
clients.

Prior to his time with the UW Division, David was with the Social and Health Services 
Division, where he represented the Department of Social and Health Services in child abuse 
and neglect cases, and then with the Antitrust Division for five years handling all aspects of 
government civil enforcement of state and federal antitrust laws in Washington State. 

DAVID KERWIN
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Eliza A. Saunders is the Director of the Office of Public Records and Open Public Meetings 
for the University of Washington. In this capacity she is the chief compliance officer and the 
architect of the University’s freedom of information structures. 

Ms. Saunders is considered an expert in freedom of information and speaks internationally 
on the subject at the request of the U.S. Department of State, the People’s Republic of 
China, Mexico, the United Kingdom and international civil society groups. She is a former 
Secretary of the Council on Governmental Ethics Laws (COGEL).  In 2009 she was 
commissioned a Kentucky Colonel by Governor Steven L Beshear in recognition of her 
work in government ethics.

Prior to joining the University of Washington Ms. Saunders worked in private industry at 
Putnam Mutual Funds, at Boston University and at Harvard Medical School where, as an 
officer of the Harvard Corporation, she oversaw the Admissions Office. Ms. Saunders holds 
a B.A. in American History from the University of California at Santa Barbara and a M.S. in 
Public Relations from Boston University.

ELIZA SAUNDERS
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“(1) Every member of the governing body of a public agency must complete training on the 
requirements of this chapter no later than ninety days after the date the member either:

(a) Takes the oath of office, if the member is required to take an oath of office to 
assume his or her duties as a public official; or

(b) Otherwise assumes his or her duties as a public official.

(2) In addition to the training required under subsection (1) of this section, every member of 
the governing body of a public agency must complete training at intervals of no more than 
four years as long as the individual is a member of the governing body or public agency.

(3) Training may be completed remotely with technology including but not limited to 
internet-based training.”

BACKGROUND
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OPEN PUBLIC 
RECORDS ACT, 
RCW 42.56
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> Public record is very broadly defined

> Any data, writing, or information (email, text, Post-it, database, 
medical sample in a lab, etc.) relating to government conduct (a 
very easy standard to meet)

> Prepared, owned, used, or retained (in other words, anything in 
UW’s possession – and sometimes in a third party’s possession)

PUBLIC RECORD
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> Records of agency business when they are created or retained 
by agency employees or officials on home computers or in non-
agency email accounts. 

NOTE
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> Eliza Saunders is the University’s Public Records Officer

> The Office of Public Records and Open Public Meetings oversees 
the University’s transparency compliance program

> In 2019, OPR: 

– Responded to 996 public records requests

– Received 4,111,554 pages of materials for regulatory review 
in response to the Public Records Act

UW’S OFFICE OF PUBLIC RECORDS 
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> Anyone can make a public records request

> They do not need to disclose why they are making it

> The request must be for identifiable records

> The University must interpret the request broadly

> The University may seek a clarification of the request if it is 
objectively unclear

– Instructions for making a request can be found at 
www.washington.edu/publicrecords

– Further information about University procedures are found in WAC 478-276 and APS 
57.9

REQUIREMENTS TO MAKE A PUBLIC 
RECORDS REQUEST?
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> Manages all legally required compliance requirements

> Works with departments that hold responsive records to assure 
records are collected and provided to OPR

> The office’s attorneys and information management 
professionals conduct a legal analysis of all records

> Redacts or withholds data and information as allowable by state 
and federal law. 

> Produce logs of wholly withheld data and information as 
required by PAWS v. UW

OFFICE OF PUBLIC RECORDS AND OPEN 
PUBLIC MEETINGS
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> The University must respond within five business days to a PRA 
request

– Acknowledge receipt of the request and provide a reasonable 
estimate of time for further response; or

– Fullfill the request; or 

– Provide an internet address and link to the records on the 
agency’s website (which fulfills part or all of the request); or

– Seek clarification; or

– If records are exempt from release, then an explanation is 
provided to the requestor

OFFICE OF PUBLIC RECORDS AND OPEN 
PUBLIC MEETINGS
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> An agency must conduct an adequate search for responsive 
records

– Must be reasonably calculated to uncover responsive 
records

– Must follow obvious leads to possible locations where 
records are likely to be found

– Best practice: document search efforts – record the locations, 
search terms used, and other information to prove an 
adequate search was made

> Note: The agency bears the burden of proof to show the 
adequacy of the search 

OFFICE OF PUBLIC RECORDS AND OPEN 
PUBLIC MEETINGS
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> By law, agency records are presumed to be public

> General rule: Agency may withhold only the portion of a record 
that is clearly exempt

> Exemptions must be authorized in law. Example: student 
records, health care records, attorney/client communications

> Exemptions are narrowly construed

> Agency must provide a brief explanation for each exemption

OFFICE OF PUBLIC RECORDS AND OPEN 
PUBLIC MEETINGS
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> No general “privacy” exemption 

> If privacy is an express element of another exemption, privacy is 
invaded only if disclosure about the person would be: 

– “Highly offensive to a reasonable person” and

– “Not of legitimate concern to the public”

> Information that does not satisfy both of these factors cannot be 
withheld as “private” information – this is a very high bar

OFFICE OF PUBLIC RECORDS AND OPEN 
PUBLIC MEETINGS
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> PRS enforced by courts

> Up to $100 for each day at least one record was withheld

> A court can impose civil penalties

> A court will award requestor’s attorneys’ fees and costs

It is a violation of the state ethics law for a state employee or officer to intentionally conceal a 
public record required to be released under the Public Records Act. State agency employees and 
officers may be fined up to $5,000 per violation of the state ethics law. 

OFFICE OF PUBLIC RECORDS AND OPEN 
PUBLIC MEETINGS
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OPEN PUBLIC 
MEETINGS ACT, 
RCW 42.30
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> Oversees required meeting notification process for:

– 126 governing bodies subject to the OPMA

– Provides the state with notification of 1,522 meetings for 
those bodies

> Gavel-to-gavel open public meetings

> Board actions are to be taken openly and deliberations 
conducted openly 

> OPMA is to be “liberally” construed

> The purpose of the OPMA is to allow the public to view the 
Board’s “decision-making process”

OPEN PUBLIC MEETINGS ACT

G-2.1/202-20 
2/12/20

Page 17 of 35 



> Any state board, commission, committee, department, 
educational institution, or other state agency that is created by, 
or pursuant to, statute, other than courts and the legislature. 

OPEN PUBLIC MEETINGS ACT

> Courts, legislature, private organizations, agencies governed by a 
single individual

> Quasi-judicial matters, matters governed by the Washington 
Administrative Procedure Act, RCW 34.05

> Collective bargaining
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> “Governing body” means a multi-member board or other policy-
or rule-making body 

> Any committee of such public agency when: 

– The committee acts on behalf of the governing body

– Conducts hearings’ or

– Takes testimony or public comment

OPEN PUBLIC MEETINGS ACT
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> “Meeting” means meetings at which the public agency takes 
“action”

> A meeting may occur by phone or email; physical presence is not 
required

– An exchange of email could construe a meeting if, for 
example, a quorum of the members participate in the email 
exchange and discuss agency business. Simply receiving 
information without comment is not a meeting.

> OPMA also applies to retreats, workshops, study sessions, etc.

> No meeting occurs if the governing body lacks a quorum

OPEN PUBLIC MEETINGS ACT
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> “Action” means the transaction of the official business of the 
public agency and includes, but is not limited to: 
– Deliberations

– Discussions

– Considerations

– Reviews

– Evaluations

– Public testimony

– Final actions

The requirements of the OPMA are triggered whether or not “final action” is taken. 

OPEN PUBLIC MEETINGS ACT
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> “Final Action” means a collective positive or negative decision, or 
an actual vote, by a majority of the governing body or by the 
“committee thereof”

> The “Final Action” must be taken in public, even if deliberations 
were in closed session

> Secret ballots are not allowed

OPEN PUBLIC MEETINGS ACT

G-2.1/202-20 
2/12/20

Page 22 of 35 



> A majority of the members of a governing body may travel 
together or gather for purposes other than a regular meeting or 
a special meeting, so long as no action is taken

> Discussion or consideration of official business would be action, 
triggering the requirements of the OPMA

OPEN PUBLIC MEETINGS ACT
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> Regular meetings are recurring meetings held in accordance 
with a periodic schedule by resolution, bylaw or other rule

OPEN PUBLIC MEETINGS ACT
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> Special meetings are meetings called by a presiding officer or 
majority of the members that are not otherwise regularly 
scheduled meetings

> Special Meeting notices to OPR must include: 
– Time 

– Place

– Business to be transacted (agenda)

> Final disposition shall not be taken on any other matter

at such meetings

OPEN PUBLIC MEETINGS ACT
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> A public agency cannot place conditions on the public to attend 
a meeting subject to OPMA:

– For proceedings governed by OPMA, an agency cannot 
require people to register their names or other information, 
complete a questionnaire, or otherwise fulfill any condition 
precedent to attendance

> Reasonable rules of conduct can be set

> Cameras and tape recorders are permitted unless disruptive

> No “public comment” period is required by the OPMA

OPEN PUBLIC MEETINGS ACT
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> The OPMA provides a procedure for dealing with situations 
where a meeting is being interrupted so the orderly conduct of 
the meeting is unfeasible, and order cannot be restored by 
removal of the disruptive persons 

> The meeting room can be cleared and the meeting can continue, 
or the meeting can be moved to another location, but final 
disposition can occur only on matters appearing on the agenda

OPEN PUBLIC MEETINGS ACT
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> Part of a regular or special meeting that is closed to the public 

> Limited to specific purposes set out in the OPMA

> Purpose of the executive session and the time it will end must be 
announced by the presiding officer before it begins; time may be 
extended by further announcement

(RCW 42.30.110)

OPEN PUBLIC MEETINGS ACT
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> National Security 

> Real Estate
– Site selection, acquisition

> Lease or purchase

> Public knowledge would likely 

increase price

– Sale or lease
> Public knowledge would likely 

decrease price

> Final action selling or leasing public 
property must be taken at open 
meeting

– Publicly bid contracts
> Review negotiations on performance

> Public knowledge would likely 

increase costs

> Evaluate qualifications of applicant for 
public employment

> Meet with legal counsel regarding 
enforcement actions, litigation, or 
potential litigation

(RCW 42.30.110)

OPEN PUBLIC MEETINGS ACT
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> A court can impose a $500 civil penalty against each member 
(personal liability) for the first violation and $1,000 thereafter

> Court will award costs and attorneys’ fees to a successful party 
seeking the remedy 

> Action taken at meeting can be declared null and void

(RCW 42.30.120; RCW 452.30.130; RCW 42.30.060)

OPEN PUBLIC MEETINGS ACT
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> Minutes of public meetings must be promptly recorded and 
open to public inspection

> Minutes of an executive session are not required

> No format specified in law

(RCW 42.30.030)

MEETINGS: RCW 42.32.010
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> Requires a named agency Records Officer to oversee compliance with state and 
federal laws and regulations relating to the preservation and destruction of data 
and information
– Barbara Benson is the University’s Records Officer

> All public records shall be and remain the property of the State of Washington to 
be protected and preserved by all public employees, appointees and officials

> Any destruction of public records shall be pursuant to a records retention 
schedule approved by the State Records Committee
– Members include: the state archivist, an appointee of the state auditor, an appointee of the attorney 

general, and an appointee of the director of financial management

> The University Records Officer presents to the Records Committee all proposed 
retention schedules, or proposed revisions to University schedules, for approval
– Once approved, the retention schedules become the legal standard for required retention and lawful 

destruction purposes

RECORDS RETENTION AND 
DESTRUCTION OVERVIEW: RCW 40.14
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For legally mandated retention purposes, a public record is any record, regardless of 
physical for, or characteristics: 

> Made by or received by any agency in the State of Washington
– Includes both records that an agency creates and records that an agency may receive or collect

> In connection with the transaction of public business
– Public business may be transacted on any device including computers, tablets, or cell phones.  

Records created or received in the transaction of public business, regardless of device or ownership of 
device, must be retained and destroyed in compliance with a legally approved records retention 
schedule

> Regardless of physical form or characteristics
– Applies to all formats of electronic records as well as paper. Includes emails, websites, blogs, wikis, 

digital photos, text messages, tweets, as well as  any emerging technologies that may be used to 
conduct University business. Over 80 % of all university data and information are electronic

> Fines associated with RCW 40.14 Preservation and Destruction of Public Records
– “It It is a crime for any agency officer to willfully mutilate, destroy, conceal, erase, obliterate, or falsify 

any record of that agency’s office, except where the law expressly authorizes the non-disclosure or 
destruction of records. The crime is punishable by imprisonment of up to 10 years or a fine of up to 
$5,000 or both.”

WHAT IS A PUBLIC RECORD THAT WE 
ARE REQUIRED TO KEEP?
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> Retain (for the minimum required retention period)
– Messages that facilitate or document actions affecting your administration and agency business

– Policies, significant decisions, commitments, contracts, meeting minutes, and resolutions

– Protection of citizen rights – legal, fiscal, proof of ownership, or authority

– Agency operations, fiscal, or legal matters

– Agency-provided advice or solicitation of public input or comments

> Do not retain
– Preliminary drafts

– Routine replies/request for information

– Emails sent as reference or for informational distribution

– Emails used to set-up or accept meetings

– Announcements/acknowledgements

– Informational notices/communications

– Transitory messages that can be disposed of as soon as they have served their reference purpose, 
includes document errors, duplicates, and paper printouts

WHAT IS REQUIRED BY LAW TO BE 
RETAINED?
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> Questions about what to keep and for how long? Consult with 
the University Records Officer for guidance on retention 
schedule! 
– Contact Barbara Benson at bbenson@uw.edu

– See finance.uw.edu/recmgt/gs

> Questions about Records Management Compliance 
Responsibilities? 
– See finance.uw/edu/recmgt

RETENTION QUESTIONS? 
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