
Investigating Misconduct 
Under the Department of 
Education’s Federal Title IX 
Regulations

Presenter
Presentation Notes
This presentation, entitled Investigating Misconduct under the Department of Education’s federal Title IX regulations, is for investigators who investigate sex discrimination, sexual harassment, and/or sexual misconduct allegations, including those that fall under the definitions in the new 2020 federal regulations, against both students and employees at the University of Washington. The topics covered, involving issues of sexual misconduct and interpersonal violence, can be difficult and triggering. Please engage in self care when reviewing this module, including reviewing it at your own pace and seeking support afterward, if needed. The University provides employee support through CareLink. Information is available online at h r dot u w dot edu slash benefits slash u w dash carelink



> Investigators will be able to understand and 
articulate the requirements of new federal Title IX 
regulations as they pertain to investigations

> Investigators will be able to implement strategies 
for conducting fair and impartial investigations

After this module

Presenter
Presentation Notes
In this module, we will talk about the investigator’s role as a neutral factfinder in an investigation involving allegations of sexual harassment, as defined by the Department of Education Federal Regulations, which  will be abbreviated throughout this presentation as EDFR sexual harassment. Specifically, we will highlight strategies and requirements for ensuring fair and impartial investigations and reports of fact post-investigation.We will use the terms complainant and respondent throughout this module.  These terms are used generically and do not represent any specific conduct proceeding. 



> Department of Education issued new regulations, 
effective August 14, 2020
– Apply to formal complaints made on/after August 14, 

2020
– Apply to sexual harassment alleged to have occurred 

on/after August 14, 2020
> Replaced prior guidance regarding management 

of Title IX regulations

Reasons for these regulations

Presenter
Presentation Notes
In May  2020, the Department of Education issued new regulations to explain the ways that institutions of higher education must interpret Title IX, the federal law prohibiting sex discrimination in educational contexts. These new regulations replaced guidance from the Department, clarified definitions of sexual misconduct, and explained the steps that the institution must take. These federal regulations go into effect on August 14, 2020, and apply to formal complaints made on or after that date that include allegations of EDFR sexual harassment where that conduct is alleged to have occurred on or after August 14, 2020.The following presentation focuses on the ways that investigators should approach investigations and many ways to avoid imbalanced or biased investigations.



> If a case falls under federal Title IX regulations

> If the complainant submits a formal complaint

Process changes

Presenter
Presentation Notes
The new federal regulations required the University of Washington to implement some changes to how it conducted allegations. The investigations, themselves, will not fundamentally change, as they were already conducted in a fair, impartial, and neutral manner. What will change is the initial assessment of allegations to determine whether the EDFR prescriptive procedure applies and steps investigators must take as they near the completion of their investigations.As required by the federal regulations, the University will need to assess each formal complaint it receives to determine whether the federal regulations’ process applies. This assessment will consider whether EDFR sexual harassment has been alleged, whether the formal complaint meets jurisdictional criteria, and whether the formal complaint was made by a complainant who was participating in or attempting to participate in a University program or activity. Alternatively, the Title IX Coordinator may also file a formal complaint. When an investigator determines the federal regulations’ process applies, the investigation and adjudication process described in either Executive Order 70 or the Student Conduct Code beginning with WAC 478-121-600 must be used.



Definitions & 
Jurisdiction under 
Federal Title IX 
Regulations



> Sexual harassment, as defined by the federal regulations, is 
conduct on the basis of sex that includes: 

– EDFR quid pro quo sexual harassment: An employee conditioning the 
provision of an aid, benefit, or service of the recipient on an individual’s 
participation in unwelcome sexual conduct 

– EDFR hostile environment sexual harassment: Unwelcome conduct 
determined by a reasonable person to be so severe, pervasive, and 
objectively offensive that it effectively denies a person equal access to 
the recipient’s education program or activity

– And/or: sexual assault, dating violence, domestic violence, stalking 
(each of which are defined on subsequent slides)

EDFR sexual harassment

Presenter
Presentation Notes
It is important to note, too, that quid pro quo sexual harassment, as defined by the federal regulations, do not contemplate that a student may engage in what is typically called quid pro quo sexual harassment as directed toward another student or employee.Further, note that hostile environment sexual harassment requires conduct that is severe, pervasive, and objective offensive, which differs from how the University of Washington has previously defined sexual harassment in Executive Order 31 and section 478-121-155 of the Washington Administrative Code (or UW’s Student Conduct Code). Sexual harassment in these policies is conduct of a sexual nature that is sufficiently severe, persistent, per pervasive.



> EDFR sexual assault is a sex offense under the 
uniform crime reporting system of the Federal 
Bureau of Investigation. Specifically, EDFR sexual 
assault includes several specific types of conduct

EDFR sexual assault

Presenter
Presentation Notes
Sexual assault is a sex offence under the uniform crime reporting system of the FBI. EDFR sexual assault includes:The penetration, no matter how slight, of the vagina or anus with any body part or object, or oral penetration by a sex organ of another person, without the consent of the complainant.The oral or anal sexual intercourse with a complainant, without the consent of the complainant, including instances where the complainant is incapable of giving consent because of age or because of temporary or permanent mental or physical incapacity. The use of an object or instrument to penetrate, however slightly, the genital or anal opening of the body of a complainant, without the consent of the complainant, including instances where the complainant is incapable of giving consent because of age or because of temporary or permanent mental or physical incapacity.The touching of the private body parts of a complainant (e.g. buttocks, groin, breasts) for the purpose of sexual gratification, without the consent of the complainant, including instances where the complainant is incapable of giving consent because of age or because of temporary or permanent mental or physical incapacity.Sexual intercourse between persons who are related to each other within the degrees wherein marriage is prohibited by Washington law. Sexual intercourse with a person who is under the statutory age of consent of Washington.Both WAC 478-121-610 of the Student Conduct Code and Executive Order 70 contain definitions of consent and incapacity. Please review these two policies.



> EDFR dating violence is an act or acts of violence 
committed by a person who is or has been in a 
social relationship of a romantic or intimate 
nature with the complainant. The existence of 
such a relationship will be determined based on 
the length and type of relationship as well as the 
frequency of interaction between the individuals 
involved in the relationship

EDFR dating violence



> EDFR domestic violence is an act or acts of 
violence committed by a current or former 
intimate partner of the complainant, by a person 
with whom the complainant shares a child in 
common, or by a person who is cohabitating with 
or has cohabitated with the complainant as an 
intimate partner

EDFR domestic violence



> EDFR stalking is engaging in a course of conduct 
directed at a complainant that would cause a 
reasonable person to fear for the complainant’s 
safety or the safety of others, including the safety 
of the respondent, or would cause a reasonable 
person to suffer substantial emotional distress

EDFR stalking

Presenter
Presentation Notes
This definition includes two concepts that are further defined:“Course of conduct" means two or more acts including, but not limited to, acts in which the respondent directly, indirectly, or through third parties, by any action, method, device, or means, follows, monitors, observes, surveils, threatens, or communicates to or about a person, or interferes with a person's property. Stalking also includes cyberstalking such as through electronic media, the internet, social networks, blogs, cell phones, or text messages.And “substantial emotional distress" means significant mental suffering or anguish that may, but does not necessarily, require medical or other professional treatment or counseling.



> Alleged conduct occurred in the United States
> Alleged conduct occurred within a university education program or 

activity or on property owned by recognized student organization
– May include off-campus conduct such as program/event hosted by a staff or 

student organization
– May include conduct alleged to have occurred during an off-campus conference, 

training, or program to which UW sends students/employees

> The individual who alleged the conduct (i.e. the complainant) must 
be participating in or attempting to participate in a university 
program or activity (i.e. student, employee, or applicant)

EDFR jurisdictional criteria

Presenter
Presentation Notes
Consistent with Supreme Court precedent and the federal regulations, a school must respond when: (1) the school has actual knowledge of sexual harassment; (2) that occurred within the school’s education program or activity; (3) against a person in the United States. The university has “actual knowledge” when either the Title IX Coordinator or an “official … who has authority to institute corrective measures on behalf of the University” learns of a report of sexual harassment. UW is calling these officials with authority Title IX Officials Required to Report, and these individuals are being notified that they have been identified as such and trained what they must do. In short, these individuals will be required to use the Title IX-Safe Campus protocol when they learn of any information related to sexual harassment and sexual violence. �The regulations also specify that a school’s “education program or activity” includes situations over which the school exercised substantial control and also buildings owned or controlled by student organizations officially recognized by a postsecondary institution, such as many fraternity and sorority houses. UW’s educational programs or activities obviously include both academic and employment activities on campus. Educational programs or activities that happen off campus but still fall within this definition likely include activities a registered student organization hosts or sponsors, an academic or employment conference or meeting held in another city, and fieldwork that occurs in connection with employment or academic research.Finally, the person alleging the misconduct must be or attempting to become a member of the UW campus community.



> Upon receipt of a formal, written, signed 
complaint

> When the Title IX Coordinator deems an 
investigation is warranted (and signs the formal 
written complaint)
– Once a formal complaint is filed, the duty to investigate 

is absolute

When is an investigation required?

Presenter
Presentation Notes
A formal, written complaint is a document a complainant files alleging sexual harassment against a respondent and requesting an investigation. The requirements in the definition on the former slide must be met in order for an investigation pursuant to the federal regulations to occur; if those conditions are not met, UW must dismiss the formal complaint. However, the alleged conduct may still be investigated under UW policies; however, such an investigation need not follow the prescriptive process required by the federal Title IX regulations. 



Investigator 
Obligations

Presenter
Presentation Notes
Next, we’ll consider some investigator obligations to ensure an investigation is fair, neutral, and impartial.



> Apply a presumption that the respondent is not responsible 
during the investigation (and adjudication) process, so that 
the school bears the burden of proof and the standard of 
evidence is applied correctly

– UW applies the preponderance of evidence standard

> Ensure the final decision-maker is not the same person as 
the investigator or the Title IX Coordinator (i.e., no “single 
investigator models”)

Remain impartial

Presenter
Presentation Notes
Though the federal Title IX regulations did not specify what standard of evidence must be used, the UW has used in its investigations the preponderance of evidence standard. To be clear, the preponderance of evidence standard has applied and will continue to apply in all investigations involving students or employees. As a reminder, preponderance of evidence means that to overcome the presumption of non-responsibility, the evidence must show that it is more likely than not that the respondent engaged in the act or acts alleged. The federal regulations also require that UW hold a live hearing and allow verbally-conducted cross-examination by party advisors (never by the parties personally). As this presentation is intended for investigators, this presentation will not cover the hearing process or appeals process in depth; for that information, please review the training that covers that information.



> Three Types of Unconscious Bias in Investigations
> Three relevant ways in which unconscious bias may 

manifest during investigations: 
– confirmation bias;
– stereotype bias;
– and priming.

Avoid bias

Presenter
Presentation Notes
An investigator must avoid bias when conducting an investigation. Details about each of these three types of bias appear on the next slides.



> 1. Confirmation bias

– Confirmation bias refers to an individual’s natural tendency 
to give more weight to information that tends to confirm his 
or her preconceived notion (or, conversely, to give less value 
to information or evidence that contradicts an existing belief) 

Avoiding bias

Presenter
Presentation Notes
An example of confirmation bias may occur when an investigator who tends to disbelieve employee complaints has a tendency to collect and analyze evidence supporting that belief. Perhaps the investigator will go over the reporting party’s performance evaluations with a fine-tooth comb seeking to find that he or she had performance issues and ignore statements in performance evaluations that applaud parts of the employee’s performance.



> 2. Stereotype Bias

– Stereotype bias occurs when the investigator tends to favor 
information received from witnesses who are, in some 
respect, “like” the investigator. This affinity might be based on 
similar backgrounds, positions in the company, or interests

Avoiding bias

Presenter
Presentation Notes
One famous study examined why female musicians made up such a small percentage of positions on elite orchestras. The researchers observed that when orchestras started auditioning musicians behind a screen, the number of women selected to play in these prestigious orchestras dramatically increased. One elite orchestra, after noticing that even the screened auditions favored male musicians, asked all musicians to remove their shoes before auditioning in case the “clicking” sound of female musicians’ high-heeled shoes was giving away their gender. All people, including investigators, are exposed to numerous stereotypes about certain groups through media, school, family, churches, and other organizations who shape the way an individual thinks about the world and those in it.  It is important to examine those stereotypes and beliefs we hold in order to remain impartial. 



> 3. Priming

– Finally, priming refers to a phenomenon in which our 
reactions to stimulus are affected by our exposure to another 
stimulus

Avoiding bias

Presenter
Presentation Notes
One classic study provides an example of the priming phenomenon. When researchers asked a group of study participants who were shown video footage depicting an auto accident, “About how fast were the cars going whey they hit each other?” the average response was 34 miles per hour. When the question asked was, “How fast were the cars going when they smashed into each other?” the average response was 40.8 miles per hour. In another experiment, 16 percent of participants reported seeing broken glass when the word “smashed” was used, and only 7 percent said they saw broken glass when the phrase “hit” was used—even though there was no broken glass in the video.



> Being aware of these biases and working to ensure they 
do not influence your investigations is critical while 
conducting your impartial investigation

Avoiding bias
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Presentation Notes
Trainees are encouraged to first explore your own biases. The Implicit Association Tests, found online at https://implicit.harvard.edu/implicit/takeatest.html, are a great place to start. 



> Investigators should not investigate matters in which a 
prior relationship or interest aligning with a party of the 
investigation will materially impact the investigator’s ability 
to remain neutral and impartial

> Examples of conflicts of interest include:
– Familial or romantic relationships
– Business relationships/interests
– Other involvement (e.g. as an advisor to a party) in the same 

investigation

Avoid conflicts of interest
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Presentation Notes
A conflict of interest assessment should be conducted at the beginning of the investigation as well as when new witnesses’ identities become known. Investigators should actively be asking themselves about whether any material conflict of interest exists and consulting with their supervisor and/or an Assistant Attorney General if an investigator believes there is or may be such a conflict. 



Investigatory 
Requirements under 
the Federal Title IX 
Regulations

Presenter
Presentation Notes
An investigation of a formal complaint must involve specific documents and investigator actions.



> The federal regulations require schools to 
investigate and adjudicate formal complaints of 
sexual harassment using a grievance process that 
incorporates due process principles, treats all 
parties fairly, and reaches reliable determinations

Respond to all formal complaints

Presenter
Presentation Notes
A university’s investigation and adjudication process must: Give both parties written notice of the allegations, an equal opportunity to select an advisor of the party’s choice (who may be, but does not need to be, an attorney), and an equal opportunity to submit and review evidence throughout the investigation; Use personnel who have received training about Title IX and the Department of Education’s regulations to objectively evaluate all relevant evidence without prejudgment of the facts at issue and who are free from conflicts of interest or bias for or against either party; Protect parties’ privacy by requiring a party’s written consent before using the party’s medical, psychological, or similar treatment records during a grievance process; Obtain the parties’ voluntary, written consent before using any kind of “informal resolution” process, which cannot be used regarding allegations that an employee sexually harassed a student; Apply a presumption that the respondent is not responsible during the grievance process, for which the burden of proof rests with the University and the preponderance of evidence standard must be applied to correctly to overcome the presumption of non-responsibility; Ensure the decision-maker is not the same person as the investigator or the Title IX Coordinator (i.e., no “single investigator models”); Hold a live hearing and allow cross-examination by party advisors (never by the parties personally); Protect all complainants from inappropriately being asked about prior sexual history (institute what are often called “rape shield” protections);Send both parties a written determination regarding responsibility explaining how and why the decision maker reached conclusions after the hearing occurred; Effectively implement remedies for a complainant if a respondent is found responsible for sexual harassment; Offer both parties an equal opportunity to appeal; Protect any individual, including complainants, respondents, and witnesses, from retaliation for reporting sexual harassment or participating (or refusing to participate) in any Title IX grievance process; Make all materials used to train Title IX personnel publicly available on the school’s website or, if the school does not maintain a website, make these materials available upon request for inspection by members of the public; and  Document and keep records of all sexual harassment reports and investigations.Many of these points will be discussed in more detail in subsequent slides.



> Regulations require supportive measures offered 
anytime a report is made
– Notify Office of the Title IX Coordinator by emailing 

titleix@uw.edu to ensure supportive measures have 
been offered each time sexual harassment may be a part 
of a inquiry or intake

Ensure supportive measures made 
available

Presenter
Presentation Notes
The 2020 federal Title IX regulations place on secondary institutions a requirement to reach out to every complainant when the University has acknowledge knowledge of alleged sexual harassment. For many folks, reports may be made directly to SafeCampus, a confidential advocate, or the Office of the Title IX Coordinator. If a report is made to any of these staff first, supportive measures will have already been offered and the formal complaint process shared with them. However, if an individual does not make a report but instead reaches out for an investigation first, we want to make sure they know about supportive measures and their options. Unless you, as an investigator, are absolutely certain that an individual has worked with an advocate, SafeCampus, and/or the Office of the Title IX Coordinator first, please contact the Office of the Title IX Coordinator at the general email address (titleix@uw.edu) with the name of complainant and a summary of what they may have experienced. 

mailto:titleix@uw.edu


> Give both parties written notice of the 
allegations, an equal opportunity to select an 
advisor of the party’s choice (who may be, but 
does not need to be, an attorney), and an equal 
opportunity to submit and review evidence 
throughout the investigation

Provide notice

Presenter
Presentation Notes
Investigators must provide notice of an investigation to the parties; this notice must include the names of the parties, information about where and when the alleged conduct occurred, and information about the facts of what’s being alleged. In addition to these requirements, the notice will describe the non-retaliation policy, the general process used for investigation and adjudication of formal complaints, a presumption of non-responsibility, information about the right to choose an advisor, the right to review evidence before the investigative report is finalized, and information about not being truthful during the investigation. Also, if any dismissal of a formal complaint or one or more allegations of EDFR sexual harassment based on what’s alleged in a formal complaint occur, the parties will be notified of this too. Throughout the investigation, both parties should be given the same opportunities to select advisors as well as submit and review evidence.



> Mandatory dismissal of formal complaint
– Alleged conduct does not constitute EDFR sexual harassment
– Alleged conduct did not occur in US
– Alleged conduct did not occur in university program/activity
– Complainant not participating in or attempting to participate in 

university program/activity

> Discretionary dismissal of formal complaint
– Complainant requests, in writing, to withdraw formal complaint
– Respondent no longer enrolled at or employed by UW
– Circumstances prevent investigation from continuing

Determine whether formal complaint 
must be or may be dismissed

Presenter
Presentation Notes
investigators will assess each complaint to determine if the federal regulations do apply. �The federal regulations are also specific and prescriptive about what needs to happen when the University determines a formal complaint does not meet all of the prescribed criteria. If a formal complaint doesn’t fall within the EDFR prohibited conduct or one or more of the jurisdictional criteria are not met, the formal complaint--or an allegation therein--needs to be dismissed for purposes of the federal regulations. �Such a dismissal will occur each time EDFR sexual harassment is not alleged and/or the alleged conduct did not occur within the jurisdictional criteria. If such a dismissal occurs, both the complainant and respondent will receive notification that the formal complaint or an allegation therein was dismissed, and both parties will have the right and opportunity to appeal the dismissal, which basically means that party may assert that the federal regulations should apply. �Any appeals of dismissals will be heard by different individuals depending upon whether the respondent is a student or employee. For information about these appeals, view UW’s training for decision-makers.�Also, note that when and if a dismissal pursuant to the federal regulations occurs, UW may still conduct an investigation following the procedures outlined by Parts 2 through 5 of the Student Conduct Code (which is the Code as it stands now) or pursuant to APS 46.3, Executive Order 31, 51, 54, or other UW policies. In these cases, the federal regulations do not apply. �In addition to when dismissal must occur, there are circumstances where dismissal may occur. These include when a complainant, in writing, asks to withdraw their formal complaint, when a respondent leaves the university, or when--for unique reasons--the investigation is unable to continue. Washington state’s House Bill 2327 impacts whether any dismissal may occur if the respondent leaves the university, and this criteria for discretionary dismissal will rarely, if ever, apply. 



> Give both parties the opportunity to share who they 
would like to be interviewed during the investigation

> Ask each party and every witness interviewed to 
provide relevant information

> Remember: each party may discuss the allegations 
under investigation
– To receive support
– To gather relevant evidence

Conduct interviews & gather 
documents

Presenter
Presentation Notes
Throughout an investigation, both parties must be able to present the identities of witnesses and any inculpatory and exculpatory evidence for the investigator to consider. Early in the investigation, ask each party who they think you should interview. Consider what each potential witness may be able to share and decide whether or not to interview them. As names of other individuals arise during witness interviews, consider whether speaking with these mentioned interviews may be appropriate. If you find yourself interviewing witnesses one party suggested but not those the other party suggested, ask yourself why that is and determine whether your rationale could be related to bias or conflict of interest. Also, ask each person interviewed for any documentary evidence that may be relevant. If another witness provided evidence considering another witness—such as a text message conversation between the two—ask the second witness to verify what was provided was accurate. If as you conduct interviews and/or receive additional documentary evidence, follow up with witnesses already interviewed if important questions arise. 



> Federal regulations require that each party (and 
any advisor they have at that point) receive the 
opportunity to inspect and review evidence 
obtained

> Parties must be given an opportunity to respond, 
in writing, to evidence related to the allegations

Provide parties opportunity to review 
evidence

Presenter
Presentation Notes
Parties will be provided an equal opportunity to inspect and review any evidence obtained as part of the investigation that is directly related to the allegations raised in a formal complaint so that each party may meaningfully respond to the evidence prior to the conclusion of the investigation. Prior to completion of the investigative report, the investigator will send to each party and the party’s advisors, if any, the evidence subject to inspection and review. The parties will have at least ten calendar days to submit a written response, which the investigator will consider prior to completion of the investigative report. 



> Investigator will write investigative report fairly 
summarizing the relevant evidence gathered in 
relation to the allegations outlined in the notice
– Report synthesizes and analyzes evidence

> Report must be issued at least ten days prior to 
hearing

Issue investigative report

Presenter
Presentation Notes
At least ten calendar days prior to the hearing, the investigator will provide the parties with the final investigative report that fairly summarizes the relevant evidence. The final investigative report and all evidence related to the allegations will be included in the record for the hearing.The investigator will notify the hearing officer that it is appropriate to commence a hearing to consider the allegations in the formal complaint.



> Ensure the decision-maker is not the same person as 
the investigator or the Title IX Coordinator (i.e., no 
“single investigator models”)

> After a hearing, the parties will simultaneously receive 
a written determination regarding responsibility 
explaining how and why the decision maker reached 
conclusion

Follow investigation with hearing

Presenter
Presentation Notes
Again, for more information about hearings, please see the training for decision-makers.



Overarching 
Reminders during 
Investigations

Presenter
Presentation Notes
The federal Title IX regulations specify requirements during an investigation; in addition to these requirements, there are other principles inherent to conducting a fair, neutral, impartial, and thorough investigation.



> Use trained Title IX personnel to objectively evaluate 
all relevant evidence without prejudgment of the facts 
at issue and free from conflicts of interest or bias for 
or against either party

> Relevant evidence is evidence which helps determine 
whether an important fact is more or less likely to be 
true

Evaluate evidence fairly

Presenter
Presentation Notes
Not only should investigators refrain from prejudging parties and witnesses, but they should also evaluate evidence from an impartial standpoint, free from bias.  Evidence should be evaluated objectively and from the standpoint of a neutral party.  Further, the Department of Education’s 2020 federal Title IX regulations do not allow universities to import evidentiary codes, including the Federal Rules of Evidence or, in Washington, the Washington Rules of Evidence. The federal regulations require consideration of all relevant evidence, which is evidence that helps determine whether an important fact is more or less likely to be true. Evaluating evidence is also covered in UW’s training for decision makers, titled “Addressing Sexual Misconduct as Defined by the Federal Title IX Regulations.”



> Prior sexual history
– Restrict questions/inquiries about complainants’ prior 

sexual history are not relevant, except under two limited 
circumstances

> Privileged records
– Protect parties’ privacy by requiring written consent 

before using a party’s medical, psychological, or similar 
treatment records during an investigation

Evidentiary considerations

Presenter
Presentation Notes
Investigators should not take into consideration any prior sexual history of the complainant with two exceptions.One exception is when the evidence or question attempts to show or elicit information that someone other than the respondent is responsible for engaging in the alleged conduct with the complainant.The second exception is when the evidence or questions attempts to show or elicit information about the complainant and respondent’s shared prior sexual behavior in an attempt to show the presence of absence of consent. This could come up, for example, if the parties have regularly engaged in a particular pattern of conduct. This established pattern may then used to be suggest that because that same pattern occurred leading up to the alleged conduct, the complainant consented; or, alternatively, to show that the pattern of conduct did not occur and—thus that the complainant did not consent. Remember, though evidence such as this could be relevant, the fact that someone may have used an indication of consent in the past does not mean that same indication implied or demonstrated consent in another circumstance—or that the absence of that indication meant they did not consent. Humans do not always show consent in the same way even with the same sexual partner.The sexual history of the parties or witnesses will not be used to prove character or reputation, and the sexual history of a party with respect to prior sexual behavior with anyone other than the other party will not be deemed relevant.Also, the new regulations require written consent to examine and consider any party’s medical records throughout the grievance process. Investigators may not require, allow, rely upon, or otherwise use questions or evidence that constitute, or seek disclosure of, information protected under a legally recognized privilege, unless the person holding such privilege has voluntarily waived the privilege in writing. Accordingly, an investigator may not access, consider, disclose, or otherwise use a party’s records that are made or maintained by a physician, psychiatrist, psychologist, or other recognized professional or paraprofessional acting in the professional or paraprofessional’s capacity, or assisting in that capacity, and which are made and maintained in connection with the provision of treatment to the party, unless the recipient obtains that party’s voluntary, written consent. 



> Obtain the parties’ voluntary, written consent 
before using any kind of “informal resolution” 
process 

> Do not use an informal process where an 
employee allegedly sexually harassed a student 

Consider parties’ desire for informal 
resolution

Presenter
Presentation Notes
Parties must be willing to voluntarily enter any informal resolution process.  This must be memorialized prior to entering any informal resolution process. Please note that the federal Title IX regulations do not require informal resolution options; if a school decides to offer an informal process, the individual who facilitates the process must be appropriately trained. If a school decides to use an informal process, it should also be memorialized what would happen should the informal resolution process not succeed and the formal process, requiring an investigation and hearing, need to resume.



> Apply a presumption that the respondent is not 
responsible through the investigation and 
adjudication

Maintain presumption of respondent’s 
non-responsibility

Presenter
Presentation Notes
Similar to the criminal justice system, respondents are presumed not responsible for engaging in any of the alleged conduct, and the burden of proof rests with the University. The Student Conduct Code also states that it is presumed formal complaints are filed in good faith.



> Use the preponderance of the evidence standard 
for all investigations regarding both formal 
complaints against students and employees

Apply the appropriate standard of 
evidence

Presenter
Presentation Notes
At UW, a preponderance of the evidence standard is applied in all student and employee investigations.



> Remind all witnesses that UW Executive Orders and 
the Student Conduct Code prevent retaliation

> Retaliation policies protect any individual—including 
complainants, respondents, and witnesses—from 
retaliation for reporting sexual harassment, making a 
formal complaint, or participating (or refusing to 
participate) in any university investigation or 
adjudication process

Remind all witnesses of policies 
regarding retaliation

Presenter
Presentation Notes
All parties and witnesses are protected from retaliation.  Both parties have an opportunity to appeal dismissals as well as substantive decisions made by the investigator or decision maker.



> Seek outside training by third party trainers
– May include ATIXA, NACUA, TIX Education Specialists 

> Review additional UW-provided trainings
– Training for decision makers includes additional 

information about evidentiary considerations

Refine your skills and knowledge

Presenter
Presentation Notes
At UW, a preponderance of the evidence standard is applied in all student and employee investigations.
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