
Addressing Sexual 
Misconduct as Defined 
by the Federal Title IX 
Regulations

Presenter
Presentation Notes
This presentation, entitled Addressing Sexual Misconduct as Defined by the Federal Title IX Regulations, is for decision makers in student conduct proceedings at the University of Washington. It may be helpful to have a copy of the student conduct code and student governance and policy Chapter 210 available for reference as you are reviewing this module.The topics covered, involving issues of sexual misconduct and interpersonal violence, can be difficult and triggering. Please engage in self care when reviewing this module, including reviewing it at your own pace and seeking support afterward, if needed. The University provides employee support through CareLink. Information is available online at h r dot u w dot edu slash benefits slash u w dash carelink



> How to avoid bias
> How to avoid conflicts of interest
> How to avoid the prejudgment of facts
> How to conduct a hearing and training about 

technologies used at hearings

In this module

Presenter
Presentation Notes
In this module, we will talk about many of the essential training topics required by the 2020 Department of Education Title IX regulations. These discussions will be overviews and will offer initial guidance about these topics. Participants are encouraged to consider supplemental trainings on these topics as well.Topics in this training include:How to avoid biasHow to avoid conflicts of interestHow to avoid the prejudgment of factsHow to conduct a hearing and training about technologies used at hearings



> Relevant Questions and Evidence
– Including evidence about prior sexual history

> How to conduct an appeal

In this module

Presenter
Presentation Notes
We will also discuss Relevant Questions and Evidence,including how to consider evidence about prior sexual history; and How to conduct an appeal



> Department of Education issued new regulations, 
effective August 14, 2020
– Apply to formal complaints made on or after August 14, 

2020, and alleged conduct that occurred on or after 
August 14, 2020

> Replaced prior guidance regarding management 
of Title IX

Reasons for these changes in the 
Student Conduct Code

Presenter
Presentation Notes
In May 2020, the Department of Education published new regulations to explain the ways that institutions of higher education must interpret and comply with Title IX, the federal gender equity law. The new regulations have the force of law and replaced prior guidance from the Department; the new regulations also required that schools adopt a specific definition of sexual misconduct and outlined specific steps an institution must take to address conduct that falls within this definition. In order to ensure compliance with these new regulations, the University enacted an emergency rule, Part VII of the Student Conduct Code, beginning with WAC 478-121-600, which augments the student conduct code and modifies UW’s previously existing policies. As stated in the emergency rule, the federal regulations only apply to formal complaints made on or after August 14, 2020, and not to investigations or proceedings prior to that date.This training includes references to materials outside of University policies, procedures, and rules. A list of these resources will be included at the end.



> Department of Education Federal Regulations 
(EDFR) means federally defined policies 
addressing sexual harassment under Title IX

EDFR definition

Presenter
Presentation Notes
You will see the acronym EDFR throughout this presentation. This is the shorthand the University uses to refer to the Department of Education Federal Regulations regarding sexual harassment under Title IX, as defined in the new regulations effective August 14, 2020.



How to Avoid Bias



> Biases come in various forms
> Avoiding bias requires self-reflection to identify 

individual biases
> You may explore your own implicit biases through 

these online tests

Identifying bias

Presenter
Presentation Notes
Avoiding bias is critical to evaluating any allegation of misconduct. Bias can take many forms, including preconceptions, prejudice, or assumptions based on identities of the parties involved.Avoiding bias requires you to first identify what biases you may hold.Participants are encouraged to first explore your own biases. The Implicit Association Tests, found online at https://implicit.harvard.edu/implicit/takeatest.html, are a great place to start.

https://implicit.harvard.edu/implicit/takeatest.html


> Questions to consider:
– Where is this assumption coming from?
– Is this assumption impacting how I might be thinking 

about evidence or testimony? If so, in what way?
– What can I do to prevent the bias from impacting how I 

am thinking about this case?
– If I am not able to prevent the bias from impacting me, 

what do I need to do?

Confronting bias

Presenter
Presentation Notes
Once you have identified possible biases, decision makers should consider how those biases play into individual matters they may need to consider. Asking questions of your decisions to clarify potential bias is essential to correcting for it.If you do not believe that you can serve in a decision making capacity for a matter because of potential bias, you should consult with a supervisor and consider recusing yourself from a matter.



How to Identify 
Conflicts of Interest



> Types of conflict of interest
– Structural
– Personal

What are conflicts of interest?

Presenter
Presentation Notes
Conflicts of interest in a matter come from a few different sources. These includeStructural conflicts of interestPersonal conflicts of interest



> Based on position within the university
> Decision makers should not have supervisory 

relationships with each other
> Title IX Coordinators cannot oversee or 

participate in adjudication process

Structural conflicts of interest

Presenter
Presentation Notes
The federal regulations largely consider the ways that positional relationships may create conflicts of interest. For example, the flow of a case might involve an investigator, hearing officer, and review panel. The relationships between these roles should be such that someone who reviews a decision does not supervise the original decision maker. As an example, a hearing officer should not supervise, and thereby have power over, the review panel or any member of the panel.Additionally, because of their role in a university’s larger Title IX landscape, Title IX Coordinators may not supervise individuals who make or review decisions. They also may not make decisions as to specific cases or conduct proceedings.



> Decision makers should not have relationships or 
circumstances that would influence their 
decisions

Personal conflicts of interest

Presenter
Presentation Notes
In order to avoid a personal conflict of interest, each decision maker must be aware of their own relationships and circumstances that could influence their decision.Relationships are the most common possible conflict of interest, which may occur if a decision has a personal motivation to treat the parties differently. This could occur, for example, if one of the parties is a family member or advisee of a decision maker or if a decision maker is a friend of one of the party’s parents. Circumstances may also create a conflict of interest. If a decision maker has an interest in the outcome of the proceeding, there may be additional circumstances creating a conflict. For example, if the decision maker has invested in a business owned by a party or party’s family members, there may be pressure to treat that party differently. Alternatively, if the decision maker is a coach of an athletic team and one of the parties is the star player on that team, the decision maker would be interested in ensuring that party does not lose their ability to participate on the team. Decision makers should consider the potential conflicts of interest in matters and recuse themselves from participating in matters where a conflict of interest exists or may exist.



How to Address 
Conflicts of Interest



> Disclose conflict of interest to a supervisor
> Consult with your assigned Assistant Attorney 

General
> Recuse yourself from acting as a decision maker 

in a specific case

Addressing conflicts of interest

Presenter
Presentation Notes
If you believe that you may have a conflict of interest in a case for which you’ve been asked to be a decision maker, whether a hearing officer or member of an administrative review panel, you shouldDisclose the potential conflict of interest to a supervisor and consult with them,Consult, too, with your assigned Assistant Attorney General; and, if either your supervisor and/or AAG agrees you may have a conflict of interest,You should recuse yourself form acting as a decision maker in that specific case.



How to Avoid 
Prejudgment of 
Facts



> Involves making decisions prior to reviewing the 
entire matter

> Can influence a decision maker’s perspective

Prejudgment of facts

Presenter
Presentation Notes
Often decision makers have an opportunity to review facts and evidence prior to the decision making process. Prejudgment of facts involves making decisions about evidence and/or the facts of a case before all available evidence and testimony have been received and reviewed. Decision makers should avoid making any decisions prior to fully reviewing a matter and use the same strategies regarding avoiding bias to avoid the prejudgment of facts. As examples, a hearing officer should not make a decision about the case until all witnesses have testified during the hearing and all of the evidence has been carefully reviewed to determine what is admissible. Likewise, those who review appeal requests should not make a decision until they have reviewed all of the available evidence and participated in a meeting with other review panel members.More details about the decision making process is available later in this training.



How to Conduct a 
Hearing

Presenter
Presentation Notes
We’ll now consider how to conduct a hearing; this section is particularly relevant for the University’s hearing officers.



> The following includes a description about how 
the University conducts a hearing under Title IX 
regulations; the hearing may also be called a “full 
hearing”

How to conduct a hearing



Initiating a Hearing

Presenter
Presentation Notes
First, we will review circumstances when a hearing may occur. 



> Cases involving EDFR-based allegations will always 
involve a hearing

> Investigators will engage in fact finding and 
provide the results of their investigation to the 
hearing officer for consideration

Initiating a hearing

Presenter
Presentation Notes
Matters that involve allegations of EDFR prohibited conduct, which are outlined in WAC 478-121-605, will always include a hearing. When a matter involves both allegations of EDFR prohibited conduct and any additional prohibited conduct defined in Part II of the Student Conduct Code, a hearing will always occur as well. If a matter does not involve allegations of EDFR prohibited conduct, a hearing will occur only in circumstances where, based on the evidence gathered during the investigation, it is possible that a fact finder could impose a sanction of suspension or dismissal. If a matter includes allegations of EDFR prohibited conduct, the investigator will submit to the hearing office the investigator’s report as well as evidence related to the allegations. The investigator will notify the hearing office that a hearing must occur pursuant to the process required by the federal Title IX regulations. 



> Hearing officer assigned
> Investigator provides the record to hearing officer 

and the other parties

Initiating a hearing

Presenter
Presentation Notes
Once an investigator notifies the hearing officer that a hearing must occur, a hearing officer is assigned.  As previously mentioned, the investigator will also provide to the hearing office a copy of the investigator’s report, typically called a “summary of evidence” and their investigation record, which is called the Conduct Officer’s Record. The summary of evidence details the investigator’s fact finding and summarizes all of the relevant evidence they gathered through interviews and other documents.Though the parties will have already seen a draft of the investigator’s report as well as related evidence as part of the process the federal regulations require, the hearing office will share the final investigation report, also called the summary of evidence, and Conduct Officer’s Record, as submitted to the hearing office. More information about the type of documents and evidence that will typically be contained in the record for the hearing is provided in the module entitled “Evidence and the Record.”



Prehearing Process

Presenter
Presentation Notes
Once a hearing is initiated, the hearing officer and others do a great deal of work as part of the prehearing process.



> Resolve issues about the hearing
– Including those about witnesses and evidence

> Educate the parties about how the hearing 
process works

Prehearing process goals

Presenter
Presentation Notes
The goals of the prehearing process are to resolve issues about the hearing so that it can be conducted as efficiently and effectively as possible. Such issues may include different perspectives (expressed by the parties) about what evidence may be included, which witnesses should testify at the hearing, and whether the hearing will occur remotely or with parties participating in the same or different rooms. The prehearing process serves to increase transparency about the decisions leading up to the hearing itself. 



> Date and location of hearing
> Date and location of prehearing meeting, if held
> Any other prehearing deadlines

Scheduling notice

Presenter
Presentation Notes
Once the hearing is scheduled, the hearing officer sends a scheduling notice to the parties and any advisors. The scheduling notice includesThe date and location of the hearingThe date of the prehearing conference, if one is going to be held, and Any other prehearing deadlines.In determining the hearing date, the hearing office seeks to consider the scheduling needs of the parties and their advisors.



> Submission of Evidence form
> Submission of Witnesses form
> Other proposed evidence or witnesses

Record for the hearing

Presenter
Presentation Notes
Now let’s talk about the prehearing meeting. The prehearing meeting is an opportunity for the parties and the hearing officer to discuss the hearing, clarify any concerns, and simplify any hearing-related issues if possible.To prepare for the prehearing meeting, the hearing officer will provide forms to submit evidence and witnesses to the parties and will share the case file so that the parties know what material may be part of the hearing.In the Submission of Evidence form, the parties can object to any part of the record and request it be removed from the record.  They may also submit a request to add evidence to the record.  Similarly, in completing the Submission of Witnesses form, each party may identify witnesses they wish to have present at the hearing and may object to any other witnesses, requesting that they not participate. If any party offers new evidence or witnesses that were not identified to the investigator during the fact finding, the parties are asked to explain why that information was not identified previously.  This may be a factor in whether the hearing officer admits the new evidence or witness. When submitting completed submission of evidence and witnesses forms, each party will copy everyone participating in the hearing (the hearing officer, the other party(ies), the other party’s advisors, etc.), so each participant is aware of what the others are proposing, The hearing officer considers these forms as part of the prehearing meeting and will ask questions of the parties and try to understand all of the parties perspectives on the forms.



> Answer questions about the hearing process, 
particularly for the students involved

> Allow the parties to talk about any concerns 
about the submissions and objections regarding 
evidence and witnesses 

> Address any other prehearing matters

Prehearing meeting

Presenter
Presentation Notes
During a prehearing meeting, the hearing officeranswers questions about the hearing process, particularly for the students involved,allows the parties to raise any concerns about the submissions and objections regarding evidence and witnesses, and addresses any other prehearing matters.If needed, the parties can discuss ways that they and witnesses can participate electronically.At the prehearing meeting, any requests for arrangements to any party to avoid contact with another party or any other witness may also be discussed. Ultimately, the purpose of the prehearing meeting is to finalize the record for the hearing and to provide as much transparency as possible so that the parties can have some certainty as to what to expect during the hearing.



> Documents the hearing officer’s decisions related 
to the hearing

> Establishes the hearing record

Prehearing order

Presenter
Presentation Notes
Following the prehearing meeting, the hearing officer sends a prehearing order to the parties.The order documents the decisions the hearing officer makes regarding evidence, witnesses who will appear at the hearing, and any other issues raised by the parties. The order also establishes the record for the hearing.However, if new or unexpected issues arise after the prehearing order, parties may raise concerns and addresses these issues with the hearing officer. Such issues may be raised even at the time of the hearing if something unanticipated or unknown arises. If such an event occurs, the hearing officer has the discretion to pause the hearing for a meeting to consider the unanticipated or unexpected issues. The hearing process is designed to avoid last-minute surprises, but that is balanced with the reality that relevant evidence or witnesses may come to light at anytime and, should that occur, appropriately consider them.



Hearing

Presenter
Presentation Notes
Now we will provide an overview of what typically occurs in a hearing.  As a reminder, this training is specific to the new 2020 Department of Education federal regulations. A hearing that does not involve any allegations of Department of Education federal regulations prohibited conduct differs from what is detailed here; for information about that type of hearing, please see additional trainings and/or review section 14 of Chapters 209 and 210.



> Preponderance of Evidence 
– In order for a respondent to be held responsible for a 

violation of the student conduct code, the hearing officer 
must conclude, based on all of the evidence in the record 
(including the testimony of witnesses), that it is more 
likely than not that the respondent engaged in an act or 
acts of conduct prohibited by the code

Standard of proof

Presenter
Presentation Notes
First, the standard of proof is the preponderance of evidence standard.In order to overcome the presumption that the respondent has not violated the code and, instead, find the respondent responsible for any alleged behavior, the hearing officer must conclude that it more likely than not that the respondent engaged in behavior that violated the student conduct code. If the hearing officer evaluates the evidence and reaches this conclusion, they will hold the respondent responsible.



> Parties
> Advisors (up to two)
> Other witnesses

Who is involved?

Presenter
Presentation Notes
Participants in the hearing typically includeThe parties, Their advisors, of which there may be two—a hearing advisor and a support advisor—andAny other necessary witnesses.The parties are permitted to be present for the entire hearing.  Witnesses are called when it’s their turn to appear.



> Hearing officer will:
– Ensure parties have opportunity to present evidence
– Determine admissibility
– Document reasons for decisions

Role of the hearing officer

Presenter
Presentation Notes
The hearing officer is responsible for ensuring that the parties have the opportunity to present evidence which the hearing officer may then evaluate. It is possible that, during the hearing, the hearing officer will determine that evidence sought to be offered is not admissible because it is not relevant. The hearing officer will state why specific evidence sought to be offered in not relevant; the hearing officer may further document why evidence was not deemed relevant in the initial order.



> Hearing officer speaks about the hearing process 
and what to expect

> Initial remarks from parties (if any)
> Testimony from witnesses, including parties and 

conduct officer/investigator
> Closing remarks from parties (if any)

Flow of a hearing

Presenter
Presentation Notes
This is how a hearing will typically flow:At the outset, the hearing officer will open the hearing and provide information about the hearing and what to expect throughout the day of the hearing. Each party has the opportunity to offer opening remarks; often, parties choose not to do so because they have limited time for both their opening and closing remarks and may choose to reserve all of their time for closing remarks. The hearing officer then hears testimony.  For each person testifying, the hearing officer will ask questions. The federal Title IX regulations require that each party be offered the opportunity to have their hearing advisor orally ask questions, or engage in cross-examination, of each witness testifying. The regulations prohibit the party from orally asking questions themselves, which is why parties must have hearing advisors where an allegation involved EDFR conduct prohibited. If a party comes to a hearing without an advisor, the University will provide one to the party in order to conduct cross-examination.The Department of Education stated that requiring cross-examination is necessary to most reliably reach conclusions about what, in fact, happened. When hearing advisors ask questions of each witness, there will be a pause after a question is posed. This will ensure that the hearing officer can determine whether the questions asked is relevant. If a question seeks to illicit information that another question previously sought, the hearing officer may determine the question is not relevant because it is duplicative and unduly repetitious. Once all of the witnesses and parties provide testimony, the parties will have an opportunity to present closing remarks. Keep in mind that opening and closing remarks are not considered evidence; instead, they are an opportunity for the parties to summarize their perspective and advance any arguments about the weight of evidence or the plausibility of evidence. You may consider the evidence in light of the perspectives advanced, but you may not consider what is articulated during these remarks as evidence.



> Identification of allegations and procedural history
> Findings of fact
> Conclusion about whether respondent is or is not 

responsible for prohibited conduct as well as rationale for 
the conclusion

> If found responsible, the sanction and remedies

Initial Order

Presenter
Presentation Notes
Following the hearing, the hearing officer will issue an initial order.The initial order will include, among other things:A list of what was alleged—and hence—considered during the hearing;A description of what happened in the conduct proceeding thus far;The hearing officer’s findings of fact;The hearing officer’s conclusions abut whether or not the respondent is responsible for violating the student conduct code; A description of how and why the hearing officer reached the conclusions that they did; and,If the respondent was found responsible, the sanction and rationale for why that sanction was chosen as well as what remedies are appropriate for the complainant. 



> The parties may request an administrative review 
of the initial order within 21 days of the initial 
order

> If no request is made within 21 days, the order 
becomes final

Initial Order

Presenter
Presentation Notes
The hearing officer is responsible for delivering the initial order to the parties.  In the initial order, the parties are notified of their right to request an administrative review of the initial order.  This must be done within 21 days of the initial order.  If an administrative review is requested, the Review Coordinator will move forward with initiating an Administrative Review.  More information about administrative reviews will be provided in separate modules.  If no request is made within 21 days, the order becomes final. The final order would be subject to reconsideration and/or judicial review.



> Zoom teleconferencing
> Email
> Microsoft OneDrive

Essential technology at hearings

Presenter
Presentation Notes
The University uses a number of technologies to support the hearing process. Zoom is the most common. Zoom allows teleconferencing with video to the parties. It also ensures that a live hearing does not require the parties to be physically located in the same room or even the same city. Additional information about Zoom is located here: https://itconnect.uw.edu/connect/phones/conferencing/zoom-video-conferencing/Other secure methods for sharing resources, including Microsoft OneDrive or SharePoint, are used to share case files and other communications. The University will make efforts to clarify what email accounts the parties and their advisor(s) would like to use and, as practicable, communicate with the parties and their advisor(s) through those email addresses.Furthermore, the prehearing meeting is an opportunity to clarify usage of these technologies. Specific trainings are available from the University of Washington information technology website.



Relevant Questions 
and Evidence



> General concepts relating to evaluating evidence
> The types of evidence that would typically be 

contained in the record

Relevant questions and evidence

Presenter
Presentation Notes
This section of the module is to provide an overview of general concepts relating to evaluating evidence.



> In applying the code, due consideration shall be given to the fact 
that student conduct proceedings are administrative and not 
judicial in nature

> With respect to allegations of conduct prohibited by the EDFR, the 
predominant determining factor for whether evidence is 
admissible is whether it is relevant

> Relevant evidence is evidence which helps a decision-maker 
determine whether an important fact is more or less likely to be 
true

Evidence

Presenter
Presentation Notes
As a reminder, student conduct proceedings are not criminal or civil court proceedings.  The Department of Education’s 2020 federal regulations prohibit a university from applying the Federal Rules of Evidence or any other evidentiary rules, including Washington Rules of Evidence. With limited exceptions, such as evidence of past sexual history, the predominant limiting factor for whether or not evidence is admissible is its relevance. Relevant evidence is that evidence which helps a decision maker determine whether an important fact is more of less likely to be true.If a student is alleged to have engaged in conduct prohibited by Part 2 of the Student Conduct Code in addition to EDFR prohibited conduct, further restrictions on the admissibility of evidence may apply in assessing evidence for allegations in Part 2 of the Code. We will discuss specific evidentiary considerations later in this module.



Evaluating 
Evidence

Presenter
Presentation Notes
First, we will provide you with an overview of general concepts relating to evaluating evidence.  



> The hearing officer will determine the 
admissibility and relevance of all evidence

> The presiding officer may exclude:
– Evidence that is not relevant, including duplicative or 

unduly repetition
– Evidence that is excludable on other grounds

> Related to prior sexual history
> Protected by legally-recognized privilege

Relevant evidence

Presenter
Presentation Notes
First, the hearing officer will determine the admissibility and relevance of all evidence, including that offered by the parties or witnesses.  An investigator will gather evidence, and all of this will be provided to the parties for review prior to a hearing. The hearing officer will ultimately make decisions about evidence in the hearing and may exclude evidence from consideration that is not relevant. As stated previously, if evidence seeks to ascertain the same information already submitted—whether in documents or another answer provided by a witness—the hearing officer may exclude the question as not relevant because it is duplicative.The federal regulations prohibit questions about a complainant’s prior sexual behavior unless one of two circumstances apply. Questions may be allowed to elicit information that someone other than the respondent engaged in the sexual conduct that is the basis of the allegations or to elicit information about the complainant and respondent’s prior sexual behavior such that the information solicited may be relevant to determine the presence or absence of consent.The federal regulations also prohibit questions or evidence that seek disclosure of information protected by a legally-recognized privilege unless the person holding the privileges has voluntarily waived it in writing. Examples of such legally-recognized privileges include: attorney-client privilege, doctor-patient privilege, mental health provider-patient privilege. Also, if a protective order has been granted by a court that prevents disclosing certain information, that information may not be sought during a student conduct hearing. 



Relevance (filter)

Admissible evidence

Evidence

Presenter
Presentation Notes
We’ll talk a little bit more about evidence. Relevance is a filter through which evidence must go to determine whether it is admissible. In other words, to be considered in making an ultimate decision in a conduct proceeding, evidence must be considered relevant. 



Weighing 
evidence

Presenter
Presentation Notes
Once a decision maker, such as the hearing officer, has determined what evidence is admissible or relevant, the hearing officer will also evaluate the weight of that evidence.  The hearing officer weighs evidence by assessing the importance or persuasiveness of each piece.  There may also be circumstances where evidence must be weighed against other evidence. An example is when there is evidence that contradicts or is inconsistent with other evidence.  When the hearing officer compares that evidence to the other contradictory evidence, the hearing officer decides whether to give it more or less weight.  The weighing of evidence is an iterative process as evidence is collected throughout the fact finding.The assessment of the admissibility and weight of the evidence must be equitable and unbiased, whether the evidence is provided by the respondent, the complainant, or others.  Once the admissibility and weight of evidence has been assessed, the next step is for the decision maker or decision makers to evaluate whether the respondent is responsible based on the standard of proof.



Preponderance 
of Evidence

Presenter
Presentation Notes
As a reminder, the standard of proof is preponderance of the evidence in all student conduct proceedings.  That means in order for a respondent to be held responsible for an allegation of misconduct, the decision maker must conclude, based on all of the evidence in the record, that it is more likely than not that the respondent engaged in an act or acts of prohibited conduct. The decision maker in hearings involving allegations of EDFR prohibited conduct is the hearing officer; if an administrative review is requested, part of what an administrative review panel may need to do is determine whether the hearing officer appropriately and accurately weighed the evidence and determined whether the standard of proof was met. Consider a container and support admissible evidence, which has been given varying weight by the hearing officer, goes into the container.  The container must be filled up to just over halfway with evidence to establish responsibility in order to satisfy the preponderance of evidence standard. It is possible that there is some evidence which supports that the respondent is responsible, but it may not be sufficient to satisfy the preponderance standard.  In that case the respondent would be found not responsible.



Charge 2 Charge 1

Preponderance 
of Evidence

Presenter
Presentation Notes
A respondent may be charged with multiple types of prohibited conduct.  Through this process of evaluating the admissibility and weight of the evidence, the hearing officer may find that there is sufficient evidence to find a respondent responsible for some, but not all, of the alleged behaviors.



Burden of proof

> Rests with the University
> Requires sufficient evidence (a preponderance of 

evidence) to support a finding of responsibility

Presenter
Presentation Notes
The burden of proof rests with the University. In order for the University to have met its burden, the hearing officer must determine that there was sufficient evidence to support a finding of responsibility; in other words, the preponderance of evidence standard must be met. The hearing officer will explain the decision, including the available evidence and how that evidence was weighed to meet the university’s burden in determining the preponderance of evidence standard was met. 



Types of Evidence



> Documentary evidence
– Documents, videos, texts, objects, etc.

> Testimony
– Statements

Types of evidence

Presenter
Presentation Notes
Broadly speaking, evidence can be broken down into two categories:One is documentary evidence, which is something tangible, such as documents, videos, texts, or objects.  The other category is testimony, which is typically conveyed in a written statement or summary contained in the record or in person in a hearing.



> Texts 
> Emails
> Postings on social 

media

> Photographs
> Videos
> Objects

Documentary evidence

Presenter
Presentation Notes
Common types of documentary evidence presented include copies of:Texts,Emails,Postings on social media,Photographs,Videos, orObjects.Typically, the investigator gathers this type of evidence and includes it in the record. The investigator also documents from whom and how the evidence was obtained. Although the Federal Rules of Evidence and Washington Rules of Evidence do not apply in student conduct proceedings, efforts are made to gather the best evidence available and to ensure its authenticity.



> If no issues are raised with evidence, it can 
typically be relied upon as authentic

> If issues are raised with evidence, the conduct 
officer and/or hearing officer will perform further 
review

Documentary evidence

Presenter
Presentation Notes
Occasionally, there may a concern that texts, emails, postings, and photos could be altered or, potentially, be fabricated; however, if none of the parties or witnesses raise that issue, the evidence can typically be relied on as authentic.For example, one party may provide screenshots of a text message conversation to the investigator and state that the texts represent the conversation between that party and another person.  The screenshots will be shared with the other person, who is given the opportunity to also review the text messages and confirm that the text message conversation is accurate. If no one who participated in the text conversation disputes the content, then the screenshots of the text conversation can be considered authentic and will be admitted as evidence if the conversation is deemed relevant. In that same example, however, if a person involved in the text message conversation states that the texts are incomplete or altered, then the investigator will perform further review. The further review may include asking the person who stated the texts are incomplete or altered to provide their copy of the conversation; if that person no longer has the conversation or access to texts showing it, that person will be given the opportunity to state what is missing or altered. A determination will need to be made about what is the most reliable or credible explanation about the text conversation.This does not mean that the texts offered cannot be considered as evidence.  The hearing officer must evaluate the weight of the texts offered; taking into consideration the dispute about the completeness or authenticity of the texts as well as other information that is known or learned about the context of the texts and any potential motivations for someone involved to alter the text conversation, not provide the complete conversation, or to convey the conversation is not accurate. 



> Written statements typically prepared by the 
investigator

> Person making statement given opportunity to 
correct

> May also be taken as live testimony in a hearing

Statements

Presenter
Presentation Notes
The other common type of evidence is statements – what the parties or witnesses tell the investigator and hearing officer.Investigators often prepare a written summary of what each witness tells the investigator during the witness’s interview. The investigator confirms with the witness that the summary is accurate. If the individual does not respond to the requests from an investigator for changes or corrections, the statement can be presumed to be accurate. Parties sometimes provide statements of their own as evidence.Statements may also be taken as live testimony during a hearing.  



> Verbal or interpersonal interactions:
– Even if no documentary evidence
– If interactions are not contested, may not need 

documentary evidence
– If disputed, presiding officer must weigh credibility

Testimony

Presenter
Presentation Notes
Many of the decisions in proceedings involving allegations of conduct prohibited by the federal Title IX regulations may depend on testimony about verbal or interpersonal interactions relevant to the proceeding.  The hearing officer has the responsibility to evaluate this type of evidence. Such an evaluation depends, in part, on what the Department of Education’s federal regulations require and the extent to which such testimony about interactions is consistent with other evidence. First, the Department of Education’s federal regulations do not allow the hearing officer to consider any statements by a party or witness unless that party or witness submits to cross-examination during the hearing. Thus, if a witness, we’ll call this person witness A, provides information about a conversation that occurred between themselves and witness B, witness B would need to testify so that what witness B allegedly said to witness A could be considered. In other words, unless both participants of a two-person conversation or interaction testify, the hearing officer would not be able to consider the conversation in full. Secondly, if two individuals—who are both willing to testify at the hearing and submit to cross examination—state that a text message conversation happened, it is not necessary for the hearing officer to see the actual text conversation. If, however, the two participants disagree about what was said in the conversation or any part of it, the hearing officer’s ability to see the text conversation would be helpful. If the text conversation is not available, the hearing officer must weigh the credibility of the testimony offered by each participant. In doing so, the hearing officer will want to consider a number of factors, including what is most consistent with other parts of evidence or what is most plausible based on what is otherwise known and/or not disputed. 



> Testimony that someone told a party or witness 
something

> Offered as the truth 
> Without personal knowledge

Hearsay

Presenter
Presentation Notes
When considering what types of evidence might be offered, we should pay some attention to hearsay.Hearsay is testimony from a witness who is offering as evidence a statement made by another person about which the testifying witness has no personal knowledge; further, the statement the testifying witness is making is being offered to prove the truth of the information in the statement. For example: say a witness testifies that a respondent told the witness that the respondent stole the complainant’s wallet. The witness did not actually see the respondent steal the wallet but the reason the witness is testifying about the respondent’s out-of-court-statement about stealing the wallet is to support a finding that the respondent actually did steal the complainant’s wallet. The witness’s testimony, here, would be considered hearsay. Now, pretend the witness actually did see the respondent steal the complainant’s wallet. The witness, in this case, has personal knowledge and observed the actual act that is the basis of the allegation. Now, the witness could testify that the respondent stole the complainant’s wallet. In this case, the witness’s testimony is not hearsay. 



> Hearsay is admissible if:
– For cases involving allegations of federal regulations prohibited 

conduct, the hearsay is “relevant”
– For cases involving allegations of prohibited conduct defined in 

part II of the Student Conduct Code, the admissibility depends 
on the judgment of the presiding officer. Then, it is admissible 
if it is the kind of evidence on which reasonably prudent 
persons are accustomed to rely in the conduct of their affairs 

Hearsay in student conduct 
proceedings

Presenter
Presentation Notes
The admissibility of hearsay in student conduct proceedings depends on what type of allegations are being considered. If the allegation at issue is one involving conduct prohibited by the Department of Education’s federal regulations, hearsay is admissible if the testimony is relevant to whether or not the alleged conduct occurred. The hearing officer will make the relevance determination. If the allegation at issue is one involving conduct that is prohibited in Part II of the Student Conduct Code, hearsay is admissible if, in the judgment of the conduct or hearing officer, the statement is one of the kind of evidence on which reasonably prudent persons are accustomed to rely in the course of their affairs. What this means is that hearsay may be considered; the conduct or hearing officer then determines how much weight is appropriate to afford the hearsay evidence.This is a difference between how the federal regulations’ prescriptive process and the process for the broader conduct code differ. As hearsay is offered under limited exceptions in both criminal and civil proceedings, the admissibility of hearsay in student conduct proceedings demonstrates another difference between the types of proceedings.



> During a hearing, parties and witnesses will be 
asked to review the summary of their interview 
with the investigator

> They will then be asked whether the summary is 
accurate, and—if so—whether they wish to adopt 
it as part of their testimony

Hearsay in statements

Presenter
Presentation Notes
Hearsay may also be contained in documentary evidence.  This includes witness statements, even in text messages, or summaries of witness interviews that the investigator prepared during the fact finding process.In a hearing, if a party or witness who the investigator interviewed also testifies, that party or witness will be asked to review the summary of the interview and testify whether it is accurate. If the summary is accurate, the hearing officer will ask the party or witness if they wish to adopt it as their testimony. The hearing officer will then likely ask additional questions of the party or witness. This avoids unnecessary repetition of evidence and ensures that the hearing is more efficient.If a witness does not testify in a hearing, the hearing officer may not use their testimony or statements in considering allegations that involve conduct prohibited by the Department of Education’s federal regulations. 



> When considering conduct prohibited by part II of 
the Student Conduct Code, the hearing office may 
not base a finding solely on hearsay, unless doing 
so would not abridge parties’ opportunities to 
confront witnesses and rebut evidence

Findings based on hearsay

Presenter
Presentation Notes
For allegations of conduct prohibited by part II of the Student Conduct Code, the hearing officer may not base a finding exclusively on hearsay, unless the hearing officer determines that doing so would not unduly abridge the parties' opportunities to confront witnesses and rebut evidence. If this is the case, then the hearing officer will describe this assessment in the initial order.



> Consideration depends on allegations at issue and 
whether the author of the record(s) testifies

> It is possible that law enforcement records may 
be considered

Law enforcement records

Presenter
Presentation Notes
Another type of hearsay that may be found in the record is law enforcement records, specifically police reports.The Department of Education’s federal regulations prohibit the use of such records from being considered as evidence unless the officer who wrote, authored, or created the record testifies at the hearing. Further, in order for these records to be considered in full, any person who provided information to the law enforcement officer that is also included in the record must also testify during the hearing. Again, this is because the federal rules prohibit a hearing officer from considering any information that is based on the statements or records of a person who refuses to submit to cross-examination during the hearing. When an allegation of conduct prohibited by Part II of the Student Conduct Code is at issue, the same rule about cross-examination does not apply. In such a case, if a police report exists and an investigator is able to obtain it, the hearing officer may consider it as hearsay evidence. The hearing officer will then have to decide the appropriate weight to afford the record. This will likely depend upon other evidence and the extent to which the report corroborates or is consistent with other evidence presented in the case. 



> Parties will not be compelled to give self-
incriminating evidence

> A negative inference will not be drawn from 
choosing not to testify

> Hearing officer may reach a finding based on 
other available and admissible evidence

Self-incrimination

Presenter
Presentation Notes
The Student Conduct Code, Chapters 209 and 210 of the Student Governance Policies, and the Department of Education’s federal regulations are consistent in stating an individual will not be compelled to give self-incriminating evidence and, if they choose not to testify or answer questions, the hearing officer will not draw a negative inference.  In other words, the hearing officer will not (and may not) conclude that because someone did not want to testify that very fact indicates they are responsible. If a party chooses not to testify or chooses not to answer a specific question, that will result in the hearing officer not being able to use anything that party has otherwise shared as evidence in the proceeding. The federal regulations require that a witness submit to cross-examination and answer all questions asked of them for anything they have said or submitted to be able to be considered as evidence. Also, if a party chooses not to testify but sufficient other relevant evidence is gathered such that the standard of proof can be met, the party may still be found responsible based on other evidence. 



Assessing 
Credibility of 
Statements

Presenter
Presentation Notes
Now let’s review how a hearing officer assesses the credibility of statements provided by the parties and witnesses.  Statements are the verbal statements made by the parties or witnesses when meeting with the investigator or when testifying in a hearing.



> Hearing officer will weigh credibility 
> Findings based on assessment of credibility will be 

noted in initial order
> Finding certain aspects of statements less 

credible does not mean the presiding officer will 
disregard that person’s entire statement

Assessing credibility of statements

Presenter
Presentation Notes
A common scenario where a hearing officer may need to assess the credibility of statements by the parties and witnesses is when contradictory statements are provided.  If a credibility assessment has been made that impacts the hearing officer’s findings, then the hearing officer will provide a brief description of the credibility assessment in the initial order.  Finding certain aspects of one person’s statements less credible than statements made by others does not mean that the hearing officer will disregard that person’s statements all together.



> Common considerations:
– The opportunity of the individuals to observe or know 

the things they testify about
– The ability of the individuals to observe accurately 

Assessing credibility of statements

Presenter
Presentation Notes
Assessing credibility is how a hearing officer determines what weight, if any, to give to information provided by an individuals in their statements.  Common considerations include:the opportunity of the individuals to observe or know the information about which they’ve testified, which typically means whether or not they witnessed a particular behavior, interaction, or occurrence; the ability of the individuals to observe accurately when they witnesses the particular behavior, interaction, or occurrence. This may be assessed by gathering more information about the nature of the witness’s observation, such as whether they saw something directly—like a person’s face rather than just the back of their head—or heard information that was not obscured or muffled through a wall or door. Whether a witness may have been under the influence of any substance or substances at the time of their observation also provides information about how accurately the witness observed a behavior, interaction, or occurrence.



> Any bias, prejudice, or personal interest demonstrated 
through a witness’s testimony

> The reasonableness or plausibility of a witness’s statements 
in light of other evidence

> Whether the witness’s testimony is corroborated by other 
evidence

Assessing credibility of statements

Presenter
Presentation Notes
The hearing officer also considers whether the individual testifying has any bias, prejudice, or personal interest, as demonstrated through their testimony or about the parties or issues involved in the case. The hearing officer also considers the reasonableness or plausibility of a witness’s statement in light of other evidence. This could take the form of asking, “Is what this witness saying even possible if what the other evidence shows is true?” In addition, the hearing officer compares a witness’s statement to other evidence already know to determine whether it is consistent and, thus, corroborated by other evidence or by other, prior statements by this same witness. These are common factors that may be considered in assessing credibility; this list is not exclusive and there may be additional factors impacting the hearing officer’s credibility assessments. Such factors will be described in the initial order. 



Character Evidence

Presenter
Presentation Notes
Now we’ll review the provisions relating to character evidence.  



> Definition: evidence submitted to prove that a 
person acted or did not act in a particular way on 
a particular occasion based on the character or 
disposition of the person

> Generally not considered relevant

Character evidence

Presenter
Presentation Notes
Character evidence is evidence about a person’s character or disposition that is submitted to prove a person acted or did not act in a specific way on a particular occasion simply because of that person’s character or disposition. For example, a witness may testify that a respondent has always treated them with respect; the reason for this testimony would be to suggest that the respondent acted in accord with their general character in the circumstances or incident at issue in the student conduct as well. In other words, the purpose of the witness’s testimony is to create an inference that because the respondent has treated the witness with respect, it is likely the respondent treated the complainant with respect too. Character evidence is typically offered by a witness who has no knowledge of the facts relating to the alleged misconduct and, instead, attempts to assert that the respondent did not engage in the alleged conduct because of their good character or, conversely, that the respondent did engage in the alleged conduct because of their bad character.In student conduct proceedings, a witness’s personal opinions about a party or general reputational statements about a party are generally not considered relevant. In other words, the hearing officer generally finds that character evidence is not relevant. 



Evidence about 
Prior Sexual 
Behavior



> Evidence about a complainant’s sexual predisposition 
or prior sexual history are not relevant
– Two exceptions:

> To show that someone other than respondent engaged in 
the conduct

> To show that consent was either present or absent based on 
the sexual history of the complainant and respondent

Evidence about prior sexual behavior

Presenter
Presentation Notes
The Department of Education federal regulations prohibit questions or evidence about a complainant’s sexual predisposition or prior sexual behavior. There are two exceptions for allowing such questions or evidence.One exception is when the evidence or question attempts to show or elicit information that someone other than the respondent is responsible for engaging in the alleged conduct with the complainant.The second exception is when the evidence or questions attempts to show or elicit information about the complainant and respondent’s shared prior sexual behavior in an attempt to show the presence of absence of consent. This could come up, for example, if the parties have regularly engaged in a particular pattern of conduct. This established pattern may then used to be suggest that because that same pattern occurred leading up to the alleged conduct, the complainant consented; or, alternatively, to show that the pattern of conduct did not occur and—thus that the complainant did not consent. Remember, though evidence such as this could be relevant, the fact that someone may have used an indication of consent in the past does not mean that same indication implied or demonstrated consent in another circumstance—or that the absence of that indication meant they did not consent. Humans do not always show consent in the same way even with the same sexual partner.The sexual history of the parties or witnesses will not be used to prove character or reputation, and the sexual history of a party with respect to prior sexual behavior with anyone other than the other party will not be deemed relevant.



Evidence & Bias, 
Conflicts of Interest, and 
Prejudgment of Facts



> Careful evidentiary evaluations help eliminate 
problems like bias, conflicts of interest, and 
prejudgment of facts

> Evidence helps decision-makers properly 
determine what happened and explain their 
conclusions

Evidentiary decisions can help 
eliminate other bias or conflict

Presenter
Presentation Notes
Remember at the outset of this training that we covered confronting biases, avoiding conflicts of interest, and waiting to consider all relevant evidence before drawing a conclusion?The information we’ve covered about evidence supports the goals of eliminating bias, avoiding conflicts, and prejudging facts. When a decision maker relies on evidence, it becomes harder to make a decision based on external factors, like the decision maker’s individual known or unknown (i.e. subconscious) biases or based on a conflict of interest. This is because assessing evidence’s relevance and properly weighing evidence should result in a decision that is based on what is factually accurate and not based on what the decision maker wants to or hopes to find. By having to articulate rationales and outline how evidence yielded a specific conclusion, the decision maker shares their thought process and analysis. If that thought process and analysis is rife with bias or conflicts, that should be more readily apparent because the evidence will not match what the decision maker articulated. If relevant evidence is part of the record and noticeably absent from findings of fact or conclusions, readers of the decision will be clued in that not all evidence was considered, thereby opening the possibility of prejudgment of facts.Evidence helps the decision maker stick to the case and issues before them, thereby avoiding problematic biases, conflicts, or prejudgments.



How to Conduct an 
Appeal

Presenter
Presentation Notes
Now, we’ll discuss how to conduct appeals or administrative reviews. These terms may be used interchangeably throughout this next section.



> The process and standards for completing an 
appeal

> Possible outcomes of an appeal

Overview

Presenter
Presentation Notes
The purpose of this module is to provide you with information about how appeals are are completed, including:the standards for completing an appeal andthe possible outcomes of an appeal.



> Two types
– Appeal of dismissals by investigators
– Appeal of initial order from hearing officer

Appeals

Presenter
Presentation Notes
The Department of Education’s federal regulations specify two times an appeal may occur. One is after a complainant submits a formal complaint and an investigator determines whether the complaint is appropriate to be considered under the grievance process required by the regulations. This type of appeal will require an assessment of jurisdiction and whether the alleged conduct meets the definitions of EDFR prohibited conduct. The second type of appeal is after the hearing officer issued an initial order following a hearing.As a reminder, this training is intended to cover decisions made about cases that involve allegations of conduct prohibited by the federal regulations. In cases that follow UW policies (and not those required by the federal regulations), there may also be appeals from decision issued following a brief adjudicative proceeding, during which a conduct officer may issue an initial order.



> A formal complaint must be dismissed if:
– Complaint does not alleged conduct prohibited by the federal Title IX 

regulations
– University does not have jurisdiction

> A formal complaint may be dismissed if:
– Complainant requests withdrawal of their complaint
– Respondent leaves UW
– There is insufficient evidence to pursue an investigation

Requests from dismissal of formal 
complaint

Presenter
Presentation Notes
The University must dismiss a formal complaint for a number of reasons.First, the EDFR specifically define what constitutes sexual harassment. If a formal complaint does not alleged behavior that falls into these definitions, the matter must be dismissed. Again, to review what these definitions are, look to 478-121-605 of the Washington Administrative Code. The University must also dismiss a formal complaint if the alleged conduct did not occur in the university’s education program or activity or did not occur against a person in the United States; in other words, formal complaints that do not meet the jurisdiction requirements of the federal regulations must be dismissed.Then, there are a number of situations where the university may elect to dismiss a formal complaint; in these situations, dismissal is discretionary rather than mandatory.  These situations are when a complainant notified the Title IX Coordinator in writing that the complainant wants to withdraw their formal compliant; when a respondent is no longer enrolled at the University; and if specific circumstances prevent the University from gathering evidence to reach a determination about the formal complaint. If a formal complaint, or any allegation originally included in the formal complaint, is dismissed, both the complainant and respondent will receive notification of the dismissal as well as how to request an appeal of the dismissal. 



> A staff member will review the appeal request
> Outcomes are limited:

– If the dismissal was not correct
> Refer back to the investigator for investigation

– If the matter was properly dismissed
> Uphold dismissal of formal complaint or specific allegation 

originally included in formal complaint

Review of an appeal of a dismissal

Presenter
Presentation Notes
If the request for an appeal follows the dismissal of a formal complaint or allegation contained within the formal complaint, a staff member will review the formal complaint, the investigator’s reason for dismissing the formal complaint, as a whole, or if only one or a subset of allegations was dismissed, the investigator’s rationale for dismissing the specific allegation(s). When a request for an appeal following a dismissal of formal complaint or allegation therein is received, the staff member responsible for reviewing the appeal will: notify both parties, in writing, that the appeal was received, provide the name of the appeal reviewer to the parties, and inform the non-appealing party when their response to the request for appeal is due. The appeal reviewer will also seek information considered by the investigator in dismissing the formal complaint or allegation(s) that were included.After the non-appealing party’s response is due, the appeal reviewer will make a decision about whether the investigator’s decision to dismiss the formal complaint or an allegation therein was correctly done. If the dismissal was not correct, the appeal reviewer will simultaneously notify the parties and refer the formal complaint and/or allegation(s) back to the investigator for investigation. If the formal complaint or specific allegation(s) were correctly dismissed, the appeal reviewer will uphold the dismissal and simultaneously notify the parties and investigator, so any investigation under UW policy and/or other remaining allegations of conduct prohibited by the federal regulations may continue. 



Standards and Outcomes 
for Appeals from 
Hearings

Presenter
Presentation Notes
Next, let’s talk about appeals from hearings. As we go through these, we will use the term hearing officer to refer to the decision maker.



Possible outcomes

Disqualification? Remand

Procedural irregularity? Remand

New Evidence? Remand

Material Error? Depends on facts

None of the above? Final order

Presenter
Presentation Notes
Appeals of initial orders from hearings that have considered allegations of conduct prohibited under the Department of Education’s federal regulations have a number of possible outcomes. It is helpful to consider these outcomes first.Appeals from initial orders in proceedings are reviewed by administrative reviewing officers who make up a review panel. This panel will include only faculty and will be joined by a review coordinator who acts as a non-voting member to facilitate this process.If the request for appeal includes that a request for disqualification was submitted and was denied, the panel will review that first.  If the panel concludes that the hearing officer or investigator should have been disqualified, the panel should remand the matter for further fact finding by a different hearing officer or investigator.Next, if the grounds for appeal is that there was procedural error, the panel will review the request to determine if an error existed. If so, they will remand the matter to the hearing officer with instructions to correct this procedural error.If the ground for appeal is newly-discovered evidence, the panel will review whether, in the context of the evidence in the record, this newly discovered evidence could have substantially impacted the outcome and if it was not reasonably available at the time of the investigation.  If so, the panel will remand the proceeding to the same hearing officer to review the newly discovered evidence in light of the rest of the evidence. If not remanded for either of these reasons, then the panel would consider whether the record demonstrates material error.  If the panel concludes there was a material error, the panel will identify the basis of these errors and remand the mater to the hearing officer for correction and further proceedings.If none of these alter the outcome or sanction, then the panel would issue a final order consistent with the initial order by the hearing officer. 



Reviewing 
Requests for 
Disqualification

Presenter
Presentation Notes
Now let’s review each of these grounds in more detail.  First, if a party requested administrative review on the ground that the party requested the disqualification of a hearing officer or another individual involved in the conduct proceeding and that request was denied, then the review panel will consider this reason first.  



> Disqualification can be requested on the basis of 
bias, prejudice, interest, or any other cause  

> The burden to establish that bias, prejudice, or 
interest was sufficient to impact the outcome of 
the proceeding is on the party seeking the 
disqualification

Reviewing for disqualification

Presenter
Presentation Notes
The EDFR specifically allow parties to request a review of an initial order if a university official involved in the formal complaint investigation or adjudication had a conflict of interest, prejudice, or bias. Parties are asked to raise this concern as soon as it is known, and the Student Conduct Code outlines how such a request is to be considered.If a party requests disqualification of a university official on such grounds, the burden to establish that bias, prejudice, or conflict of interest is on the party seeking the disqualification. Further, the party appealing on this ground must show that the bias, prejudice, or conflict of interest sufficiently impacted the outcome of the proceeding. The panel will review any information provided and render a decision.



> If the panel concludes that the hearing officer or 
individual whose disqualification was requested 
should have granted the request for 
disqualification, the matter should be remanded

Reviewing for disqualification

Presenter
Presentation Notes
If the individual whose disqualification was requested denied the request and continued their role in the proceeding, thus impacting the outcome of the proceeding, the panel may conclude that an earlier request for disqualification was improperly denied. In this case, the panel should remand the case for further proceedings, whether at the investigation or hearing stage. 



Reviewing 
Procedural Error

Presenter
Presentation Notes
If disqualification is not raised as a ground for review, or if the panel decided not to remand on that basis, the panel will move on to the next possible ground which is procedural error. 



> Procedural error is something in the exercise of 
the process that may have impacted the outcome

Procedural error

Presenter
Presentation Notes
A procedural irregularity may have occurred if a process step that should have occurred during the investigation and/or hearing did not occur. If procedural error occurred, the review panel will remand the matter to correct the error; this may require remanding to the hearing officer to correct the procedural error and issue a new initial order if new information or evidence may be considered following the correction of the procedural error. 



Reviewing Newly 
Discovered 
Evidence

Presenter
Presentation Notes
Once any requests for administrative review on the grounds od disqualification or procedural error have been reviewed—and if a matter is not remanded on either basis, the next ground for administrative review that may be considered is reviewing newly discovered evidence. 



> Newly discovered evidence is evidence that was 
not reasonably available during the fact finding  

> This could be evidence the party was not aware of 
or did not have access to

Newly discovered evidence

Presenter
Presentation Notes
If a party requests appeal based on newly discovered evidence, then the party must provide or describe that evidence along with their request; the party must also detail why the evidence was not and would not have been reasonably available at the time of the fact finding process. Evidence that is newly discovered is evidence that was not reasonably available during the fact finding. This is a fairly high standard to meet; evidence is not newly discovered simply because a party failed to mention it or did not consider it relevant at the time of the investigation or hearing. If a party names a witness that could have been available and was known to the party previously, any testimony this witness may provide is not considered newly discovered. Further, if a party, during the investigation, did not attempt to produce social media or phone records but later decides such records would have helped their case, these records are also not newly discovered. If the panel concludes that the evidence was actually available and just not identified to the investigator or hearing officer or not obtained and provided to them at the appropriate stage, the panel must decline to review the evidence. Accordingly, the panel may not consider whether this evidence would have or could have impacted the case. 



> Possible Outcomes:
– If new evidence could impact the outcome: remand
– If new evidence would not alter the outcome: continue 

review

Newly discovered evidence

Presenter
Presentation Notes
If the panel decides to consider the newly discovered evidence, the policies state that the review of that evidence is limited to determining whether the newly discovered evidence could have affected the outcome of the matter. Thus, the panel must determine whether the evidence warrants remanding the matter for further proceedings.  If the panel concludes the evidence could have substantially impacted the outcome, when viewed in the context of all the other evidence in the record, it must remand the matter to the hearing officer with instructions to consider the evidence.  If the review panel concludes the evidence would not substantially impact the outcome, whether because the newly discovered evidence was cumulative, duplicative, not relevant, or relates to an issue that was not in dispute, the panel may choose not to remand the matter. If not remanded, the panel cannot consider the newly discovered evidence moving forward in its decision making process.  



Reviewing for 
Material Error

Presenter
Presentation Notes
If disqualification, procedural error, and/or newly discovered evidence are not identified as a ground for seeking appeal, or if the panel has concluded remand is not warranted for any such reason, the review panel will next focus its review on whether the record contains a material error.



> Material error includes mistakes in the administration 
of the process or in interpretation of evidence that 
could reasonably affect the overall outcome of the 
investigation or decision-making

> In Initial Order:
– Background information
– Factual findings
– Analysis and conclusions
– Sanctions and reasoning

Material error

Presenter
Presentation Notes
When reviewing for material error, the focus of the review panel’s review is the initial order from the hearing officer.  Generally, an initial order will contain the following sectionsbackground information, such as interviews completed and evidence collected, a description of the hearing officer’s factual findings,and analysis and conclusions and recommended sanctions and the reasons for those sanctions.The panel will review these sections in light of the appeal request and determine if material error occurred. If so, the panel will remand the matter to the hearing officer with instructions to correct any errors through further proceedings.



> Department of Education Webinar
– https://www.youtube.com/watch?v=yQ4-S5_Jahw

> ATIXA - https://atixa.org/
> TIX Education Specialists - https://www.tixedu.com/
> T9 Mastered - https://t9mastered.com/

Additional resources



> NACUA - https://www.nacua.org/
> D. Stafford & Associates -

https://www.dstaffordandassociates.com/
> National Center for Campus Public Safety -

https://www.nccpsafety.org/

Additional resources
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